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ABStRACt

California recently passed bans on openly carrying an unloaded gun in public, but these 
bans may ironically result in increased concealed carrying of loaded guns in public.  
Before the recent string of mass shootings in Arizona, Colorado, and Connecticut, 
and before the U.S. Senate’s failed effort to pass gun control legislation, California 
strengthened its already strict gun control framework by passing Assembly Bill (A.B.) 
144 and A.B. 1527.  A.B. 144, which took effect in January 2012, bans individuals from 
openly carrying unloaded handguns.  A.B. 1527, which took effect in January 2013, 
bans individuals from openly carrying unloaded rifles and shotguns.  Gun rights groups 
argue that, with these bans in effect, a person can carry a gun in public only if she obtains 
a concealed carry weapons (CCW) permit.  But because such permits are difficult to 
obtain in highly populated counties, the groups further argue that the discretionary 
permitting process infringes on what they view as a person’s Second Amendment right 
to carry in public.

But the gun rights groups overlook the fact that the bans on both unloaded and loaded 
open carry have an exception for when a person reasonably believes that any person 
or any person’s property is in immediate, grave danger.  Two federal district courts in 
California relied on this exception to uphold the CCW permitting process before the 
passage of A.B. 144 and A.B. 1527.  Assuming that there is a right to carry a gun 
in public for self-defense against a specific threat, a court would likely rely on this 
exception to uphold again the CCW permitting process even with the new unloaded 
open carry bans.  But their constitutionality is not guaranteed.  California’s passage of 
A.B. 144 and A.B. 1527 has thus made its concealed carry framework vulnerable to 
another constitutional challenge.  Nevertheless, given the federal government’s failure 
to move forward on gun control, California’s risky move may be necessary to push 
forward both the statewide and nationwide gun control movements.
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INTRODUCTION 

Even after twenty mass shootings across the United States in five years, 
from the Virginia Tech shooting in April 2007 to the Sandy Hook Elementary 

School shooting in December 2012,1 federal legislators such as Senator Dianne 

Feinstein failed to persuade Congress to adopt stronger gun control policies.2  
But while the federal government has fallen behind the curve on gun control, gun 

rights advocates believe that Senator Feinstein’s home state of California has 

gone too far.  Before the most recent mass shootings, the open carry movement in 

California provoked legislators into passing two state bans on carrying guns 

openly.  One took effect at the beginning of 2012 and the other at the beginning 

of 2013.  Ironically, these gun control laws could lead to a dismantling of 
California’s gun control framework. 

The open carry movement began in 2009 as a grassroots effort to exercise 

the right to carry a gun openly.3  Supporters openly carried unloaded guns to 

town hall meetings, protests, and large-scale meetups at coffee shops and res-
taurants.4  These events occurred across thirty-eight states, but in California 

alone, at least 140 formal and informal meetups occurred from 2009 to 2010.5  

  

1. See Mark Follman et al., US Mass Shootings, 1982–2012: Data From Mother Jones’ Investigation, 
MOTHER JONES, Dec. 28, 2012, http://www.motherjones.com/politics/2012/12/mass-shootings- 
mother-jones-full-data, for Mother Jones’s full data set of mass shootings in the United States since 

1982.  Based on this data set, twenty mass shootings occurred from the Virginia Tech shooting in 

April 2007 to the Sandy Hook Elementary School shooting in December 2012.  Id.  The one 

shooting in this period classified as a spree in the data set was not included, although the very defi-
nition of mass shooting is in flux.  See Nick Wing, We’ve Had So Many Mass Shootings in the U.S., 
We’ve Had to Redefine the Term, HUFFINGTON POST (Sept. 17, 2013, 1:01 PM), http://www. 
huffingtonpost.com/2013/09/17/mass-shootings-us_n_3935978.html.  

2. For example, the proposed assault weapons ban that Senator Feinstein authored failed to secure 

enough votes for passage and was never even brought to a vote.  Ed O’Keefe & Philip Rucker, 
Assault Weapons Ban Dropped From Gun Bill, WASH. POST, Mar. 19, 2013, http://www.washington 
post.com/politics/assault-weapons-ban-likely-wont-be-included-in-senate-gun-bill/2013/03/19/86c2de14- 
90bd-11e2-bdea-e32ad90da239_story.html. 

3. Ian Urbina, Locked, Loaded, and Ready to Caffeinate, N.Y. TIMES, Mar. 7, 2010, http://www. 
nytimes.com/2010/03/08/us/08guns.html.  For this Comment, “open carry” refers to the carrying 

on the person of a gun that is exposed while in public, including handguns as well as long guns such 

as shotguns and rifles.  “Concealed carry” refers to the carrying on the person of a gun that is hidden 

while in public, most often a handgun. 
4. Id. (“The goal, at least in part, is to make the case for liberalized concealed weapon laws by 

demonstrating how uncomfortable many people are with publicly displayed guns.”).  Professor 
Eugene Volokh described this as an effort to “normalize such behavior.”  Eugene Volokh, 
Implementing the Right to Keep and Bear Arms for Self-Defense: An Analytical Framework and a 

Research Agenda, 56 UCLA L. REV. 1443, 1521 (2009). 
5. Urbina, supra note 3. 
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This practice alarmed the public and gun control advocates alike,6 especially in 

California.7 
In response,8 Governor Jerry Brown signed into law Assembly Bill (A.B.) 

144 in 2011, banning people from openly carrying unloaded handguns, and A.B. 
1527 in 2012, banning people from openly carrying unloaded long guns such as 

rifles and shotguns.9  Although these new unloaded open carry bans have the 

ultimate goal of gun control, they may result in a forced loosening of California’s 

discretionary concealed carry permitting system—the state’s only other legal 
avenue to carry a gun in public.10  This ironic outcome is possible because of the 

combination of one U.S. Supreme Court case and two California federal district 
court cases.  In 2008, the Supreme Court held in District of Columbia v. Heller 

that the Second Amendment confers an individual right to keep and bear arms 

for the purpose of self-defense.11  Heller focused only on the right to bear arms in 

the home, but many assume that the U.S. Supreme Court will extend the right to 

cover the bearing of arms outside the home as well.12  Heller made clear, however, 
that this right is not absolute.13  Adam Winkler argued that after Heller, “[s]tates 

may be able to ban people from carrying concealed weapons or prohibit them 

from carrying openly, but probably not both.”14  Because California has 

  

6. During the nineteenth century, it was more socially acceptable to carry a gun openly than to conceal 
it, but today, according to Eugene Volokh, “carrying openly is likely to frighten many people, and 

to lead to social ostracism as well as confrontations with the police.”  Volokh, supra note 4, at 1521, 1523. 
7. Dan Turner, Leave Your Rifles at the Door: California’s Needless Gun-Ban Bill, L.A. TIMES, May 3, 

2012, http://articles.latimes.com/2012/may/03/news/la-open-carry-20120503. 
8. Id. (“Open-carry protesters have operated under the theory that a right unexercised is a right soon 

taken away, but they discovered that the opposite can easily be the case: Exercise a right that other 
people find obnoxious and you may soon lose it.”). 

9. A.B. 1527, 2011-2012 Leg., Reg. Sess. (Cal. 2012) (codified in CAL. PENAL CODE § 26400 

(West 2012)); A.B. 144, 2010-2011 Leg., Reg. Sess. (Cal. 2011) (codified in CAL. PENAL CODE 

§ 26350 (West 2012)).  
10. See infra Part I.B for a brief explanation of California’s discretionary concealed carry permitting 

system. 
11. District of Columbia v. Heller, 554 U.S. 570, 595 (2008). 
12. Adam Winkler, Gun Control That Won’t, L.A. TIMES, May 24, 2011, http://articles.latimes.com/ 

2011/may/24/opinion/la-oe-winkler-guns-20110524 (“[M]ost 2nd Amendment experts predict 
the court will eventually hold that the Constitution also guarantees the right to have a gun for self-
defense in public.”); see also Michael P. O’Shea, Modeling the Second Amendment Right to Carry Arms 
(I): Judicial Tradition and the Scope of “Bearing Arms” for Self-Defense, 61 AM. U. L. REV. 585, 588 

(2012); Volokh, supra note 4, at 1518; James Bishop, Note, Hidden or on the Hip: The Right(s) to 

Carry After Heller, 97 CORNELL L. REV. 907, 921–22 (2012).  Heller made clear that its holding 

was not intended to overturn restrictions on carrying a gun in “sensitive places such as schools and 

government buildings” but did not explicitly limit the definition of sensitive places to these two 

examples.  Heller, 554 U.S. at 626. 
13. Heller, 554 U.S. at 626. 
14. Winkler, supra note 12. 
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essentially banned open carry, those who want to carry a gun in public generally 

must obtain a concealed carry weapon (CCW) permit from their county sheriff. 
California, however, is a “may issue” state, meaning that county sheriffs 

have discretion to grant or deny a CCW permit.15  As a result, a geographic 

disparity has emerged: Gun owners residing in rural, remote counties can often 

easily obtain a CCW permit,16 but those residing in urban, densely populated 

counties—such as Los Angeles or San Francisco—often cannot, because those coun-
ties require proof of an actual threat.17  Gun owners in some densely populated 

counties who were denied permits filed suit in two California federal district 
courts.18  In Peruta v. County of San Diego and in Richards v. County of Yolo, these 

gun owners argued that California’s CCW permitting process was unconsti-
tutional under the Second Amendment.19  The courts in both cases, however, 
upheld California’s discretionary CCW permitting process in part because 

California at the time still allowed people to carry unloaded guns openly.20  But 
with the passage of A.B. 144 and A.B. 1527, gun rights supporters, and some 

gun control supporters, believe that the next constitutional challenge to 

California’s CCW permitting scheme will succeed.21  They argue that if people 

cannot carry a gun openly in public, then the discretionary CCW permitting 

process and its geographic disparity will not survive constitutional scrutiny.22  By 

approving the new unloaded open carry bans, some argue, California has violated 

the presumed rule that states cannot ban both open and concealed carry.23 
But these critics may be jumping the gun.  Both Peruta and Richards pri-

marily base their decisions on exceptions to the ban on loaded open carry that still 

  

15. CAL. PENAL CODE § 26150 (West 2012). 
16. Carol J. Williams, Gun Owners Hope to Win the Right to Carry Concealed Weapons, L.A. TIMES, 

Feb. 20, 2012, http://articles.latimes.com/2012/feb/20/local/la-me-right-to-carry-20120220. 
17. Id. 
18. Richards v. Cnty. of Yolo, 821 F. Supp. 2d 1169, 1172–73 (E.D. Cal. 2011); Peruta v. Cnty. of 

San Diego, 758 F. Supp. 2d 1106, 1112–13 (S.D. Cal. 2010). 
19. Richards, 821 F. Supp. 2d at 1172–73; Peruta, 758 F. Supp. 2d at 1112–13. 
20. Winkler, supra note 12 (“[T]he judges upheld the restrictive policies in part because the state 

allowed open carry.”). 
21. Williams, supra note 16; Winkler, supra note 12. 
22. Williams, supra note 16; Winkler, supra note 12. 
23. See, e.g., Patrick McGreevy & Nicholas Riccardi, Brown Bans Open Carrying of Handguns, L.A. 

TIMES, Oct. 10, 2011, http://articles.latimes.com/2011/oct/10/local/la-me-brown-guns-20111011 

(“Sam Paredes, executive director of the advocacy group Gun Owners of California, said the ban 

could lead, paradoxically, to more carrying of handguns.”); Williams, supra note 16 (“[S]ome gun 

owners hope that courts will soon reverse course and find that they have a right to secretly tote their 
weapons in public.  Ironically, their optimism stems from a piece of gun control legislation that . . . 
bans them from openly carrying even unloaded handguns.”); Winkler, supra note 12 (“If . . . 
California bans what is called ‘open carry,’ the state will probably have to loosen the standards for 
people to have permits to carry concealed weapons.”). 
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exist.  Before discussing unloaded open carry as an alternative, both cases first 
recognized and relied on an “immediate danger” exception.24  This exception 

allows a person to carry a loaded gun to protect any person or property the person 

reasonably believes to be in “immediate, grave danger.”25  Peruta also relied on 

another exception before noting the allowance for unloaded open carry.26  In both 

cases, the allowance for unloaded open carry—which existed at the time—was 

only a secondary justification for upholding the CCW permitting process.  Thus, 
A.B. 144 and A.B. 1527 may not cause the result that the gun rights community 

wants.  Even with the new unloaded open carry bans, a California resident 
without a CCW permit can still carry a loaded gun in public places to respond to 

a specific threat to any person or property.  Assuming that the core of the Second 

Amendment is self-defense27 and that the Supreme Court finds a right to bear 

arms in public places for defense against a specific threat, this immediate danger 
exception is likely to protect California’s CCW permitting system from a suc-
cessful constitutional challenge. 

This exception, however, allows bearing a gun only for a specific threat.  
The requirement of a specific threat is necessary to obtain a CCW permit in 

some counties as well.28  If the Supreme Court held that the Second Amendment 
confers the right to bear arms for self-defense against a general and undeveloped 

threat, then a person in a densely populated county who cannot obtain a CCW 

permit would be deprived of her Second Amendment right.  Because the im-
mediate danger exception cited in Peruta and Richards applies only to specific 

threats, it would fail to provide an outlet for a person to openly carry in public for 
defense against a general threat.  Therefore, California’s CCW permitting 

process would likely be subject to a successful constitutional challenge. 
Moreover, from a gun control perspective, banning open carry at the risk of 

expanding concealed carry may not be worth the risk.  Because openly carrying a 

  

24. Richards, 821 F. Supp. 2d at 1175; Peruta, 758 F. Supp. 2d at 1113.  Both cases refer to this 
exemption as § 12031(j)(1), but with the passage of S.B. 1080, the statutory section numbers for 
Part 6, Title 4, Division 5 of the California Penal Code were renumbered.  Thus, as of January 1, 
2012, § 12031(j)(1) is CAL. PENAL CODE § 26045(a).  This Comment notes other discrepancies 
between the section numbers used in Peruta and Richards and those currently in the California 

Penal Code. 
25. CAL. PENAL CODE § 26045(a) (West 2012).  This immediate danger exception is also 

incorporated into the unloaded open carry bans.  See CAL. PENAL CODE §§ 26362, 26405(f) 
(West 2012). 

26. Peruta, 758 F. Supp. 2d at 1113–14.  After the immediate danger exemption, Peruta notes an 

exemption (which at the time was § 12031(j)(2)) that allows for loaded open carry when a person 

reasonably believes that he or she is in “grave danger because of circumstances forming the basis of a 

current restraining order.”  PENAL § 26045(b). 
27. District of Columbia v. Heller, 554 U.S. 570, 628 (2008). 
28. Williams, supra note 16. 
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gun is often not socially acceptable,29 allowing open carry in conjunction with 

limited concealed carry may be a more effective approach to limiting the carrying 

of guns in public places.30  The negative social consequences would naturally 

deter people from openly carrying.31  Thus, if California’s ultimate goal is gun 

control, then banning the less socially acceptable manner of carrying may have 

been an unwise and hasty reaction to the open carry movement. 
Although California’s CCW permitting process may still pass consti-

tutional scrutiny after the passage of A.B. 144 and A.B. 1527, the state’s inhib-
iting of both carrying methods rather than allowing one may ultimately damage 

its ability to control guns—and also could lead to more concealed weapons in 

public places.  Part I of this Comment briefly explores the scope of the Second 

Amendment right outlined in Heller and provides background information about 
California’s gun carrying laws, including an overview of the CCW permitting 

system, A.B. 144 and A.B. 1527, and the carrying exceptions related to self-
defense that remain in the state Penal Code.  Part II focuses on the analysis of the 

CCW permitting process in Peruta and Richards.  Part III argues that under the 

approach set out in Peruta and Richards, the CCW permitting process will pass 

constitutional scrutiny despite the passage of A.B. 144 and A.B. 1527.  Part IV 

argues that the CCW permitting system is still vulnerable to a successful con-
stitutional challenge, and with the new bans, California has put its CCW 

restrictions at significant risk of being loosened by court order.  It concludes, 
however, that such a risk may have been necessary in light of gun control failures 

at the federal level. 

I. HELLER AND CALIFORNIA’S CONCEALED CARRY AND OPEN  

CARRY FRAMEWORKS 

The U.S. Supreme Court declared in District of Columbia v. Heller that the 

Second Amendment confers an individual right to keep and bear arms,32 but it 
left many questions unanswered.  Heller made clear that the right is limited.33  But 
its numerous citations to nineteenth-century cases suggested an alternative-outlet 

  

29. See Volokh, supra note 4, at 1521. 
30. See Bishop, supra note 12, at 925. 
31. See Winkler, supra note 12 (“Truth is, only a handful of gun owners are willing to tote their guns 

around openly.”). 
32. Heller, 554 U.S. at 595. 
33. Id. at 626. 
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doctrine, in which states can restrict carrying in a public place by banning either 
open carry or concealed carry, but not both.34 

After California banned loaded open carry in 1967 in response to the open 

carry tactics used by the Black Panther Party for Self-Defense,35 California 

allowed for two methods of carrying a gun in public places.  One was to obtain a 

CCW permit at the discretion of the county sheriff to carry either a loaded or an 

unloaded concealed handgun.36  The other was to openly carry an unloaded 

handgun or long gun.  A.B. 144 and A.B. 1527 changed that framework by ban-
ning people from openly carrying unloaded firearms in most situations, but both 

laws are riddled with exceptions.37  As a result, California now has one restricted 

path to carrying a gun in public—concealed carry.  But it also has one nearly 

eliminated path—open carry—that still has exceptions related to carrying a gun 

for self-defense.38 

A. Setting the Baseline: District of Columbia v. Heller 

In 2008, the Supreme Court struck down two District of Columbia laws 

that banned the possession of handguns in the home and required that long guns 

in the home always be kept inoperable.39  For the first time, the Court held that 
the Second Amendment protects an individual right to keep and bear arms for 

the “core lawful purpose of self-defense.”40  The Court clearly established self-
defense as the heart of the Second Amendment right.41  But the facts of the case 

limited the holding to establishing a right to keep and bear arms for self-defense 

only in the home.42  The Court emphasized that this right is most sacred in the 

  

34. Id. at 610–16; Winkler, supra note 12; see also Bishop, supra note 12, at 918 (using the term 

“alternative outlet doctrine” to explain the reasoning for the holding in Peruta). 
35. CAL. PENAL CODE § 25850 (West 2012); Hunter Starr, Pandora’s Lock-Box: Is the Legislature 

Locking Handguns in a Box, or Unleashing Concealed Weapons?, 43 MCGEORGE L. REV. 779, 780 

(2012).  The open carry tactics used by the Black Panther Party for Self-Defense involved carrying 

loaded guns in public to prevent violence by white people against black people in the community, 
particularly violence by white police officers.  Starr, supra, at 779.  After the California Legislature 

passed what became the ban on loaded open carry, members of the Black Panther Party for Self-
Defense marched into the State Capitol with loaded pistols, rifles, and shotguns.  Id. at 779–80.   

36. CAL. PENAL CODE § 26150 (West 2012). 
37. A.B. 144 has 29 exceptions.  Id. §§ 26361–26389.  A.B. 1527 has 35 exceptions.  Id. §§ 26405(a)–(ai). 
38. See infra Part I.C. 
39. Heller, 554 U.S. at 635. 
40. Id. at 628, 630. 
41. Id. at 628 (“[T]he inherent right of self-defense has been central to the Second Amendment 

right.”); see also O’Shea, supra note 12, at 609 (“Heller adopted a view of the Second Amendment that 
places individual self-defense at the heart of the amendment’s protection.”). 

42. Heller, 554 U.S. at 628, 632. 
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home.43  In focusing on the right to bear arms in the home, the Court left open 

the question of whether the right to bear arms extended to public places.  But the 

Court established that the right was not one to “keep and carry any weapon what-
soever in any manner whatsoever and for whatever purpose.”44  Because the right 
was limited, the Court assured that its holding did not overturn various restric-
tions on the Second Amendment right, including those prohibiting the carrying 

of firearms in “sensitive places such as schools and government buildings.”45   
The Court failed to articulate which level of scrutiny should apply when 

analyzing such restrictions.46  As a result, lower courts must forge their own 

methods of analysis when reviewing restrictions on carrying firearms in public 

places.  The uncertainty regarding the level of scrutiny became especially prob-
lematic after 2010, when the Court used the Fourteenth Amendment to 

incorporate the Second Amendment right against the states.47  Without clear 
guidance from the Court on the proper level of scrutiny, lower courts are applying 

varying levels of scrutiny to state restrictions on firearms.48  The Court, however, 
cited multiple nineteenth-century cases that upheld state concealed carry bans 

because open carrying was a legal alternative in those states.49  These citations 

suggest that for state restrictions on bearing arms in public places, an alternative-
outlet doctrine applies.  Under this doctrine, a state can ban either concealed carry 

or open carry, but not both.50 

B. Path Number One: Concealed Carry 

California is a “may issue”51 or “non-presumptive”52 concealed carry state.  
This means that when a resident applies to the county sheriff or city police chief 

  

43. Id. at 628 (“[Home is] where the need for defense of self, family, and property is most acute.”). 
44. Id. at 626. 
45. Id. 
46. The Court held that under any standard of scrutiny, the District of Columbia bans would not pass 

constitutional muster.  Id. at 628–29.  At most, the Court implicitly rejected a rational basis test and 

explicitly rejected an interest-balancing approach.  Id. at 634–35. 
47. McDonald v. City of Chicago, 130 S. Ct. 3020, 3050 (2010). 
48. See, e.g., United States v. Marzzarella, 614 F.3d 85, 97–98 (3d Cir. 2010) (using various inter-

mediate scrutiny standards in the First Amendment context as guidance to craft an intermediate 

scrutiny standard for the Second Amendment).  Compare Peruta v. Cnty. of San Diego, 758 F. 
Supp. 2d 1106, 1117 (S.D. Cal. 2010) (applying intermediate scrutiny to California’s concealed 

carry permit statute), with Richards v. Cnty. of Yolo, 821 F. Supp. 2d 1169, 1175 (E.D. Cal. 2011) 
(applying rational basis review to California’s concealed carry permit statute).   

49. See Heller, 554 U.S. at 612–13; see also Peruta, 758 F. Supp. 2d at 1114; Bishop, supra note 12, at 920. 
50. See Peruta, 758 F. Supp. 2d at 1114; Bishop, supra note 12, at 918–20; Winkler, supra note 12. 
51. CAL. PENAL CODE § 26150(a) (West 2012). 
52. O’Shea, supra note 12, at 601.  O’Shea, a critic of the nonpresumptive model, described it as a state 

recognizing “a right to carry arms, but one that only applies under substantially limited cir-
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for a CCW permit,53 the sheriff or police chief exercises discretion in deciding 

whether to grant the permit.54  A CCW permit applicant must be a resident of 
the county or city, have completed a training course, be of “good moral char-
acter,” and have “good cause” for getting a permit.55  Without guidance from the 

California Penal Code, the last two of these requirements are determined at the 

discretion of the sheriff or police chief.56  As seen in Peruta and Richards, 
however, lack of good cause usually leads to denial of a CCW permit.  The 

plaintiffs in both cases failed to meet their respective sheriff’s departments’ 
standards for good cause because they wanted a permit only for general self-
defense rather than in response to a specific threat.57  Numerous other sheriff’s 

departments or police chiefs, however, do not require a specific threat to qualify 

as good cause.  This range in discretion among sheriffs and police chiefs has 

resulted in differing issue rates for permits across California’s fifty-eight 
counties.58 

For example, one in thirty-nine adults in Plumas County has a CCW 

permit, while in Los Angeles County only one in 33,700 adults has a permit.59  In 

  

cumstances, or is subject to special situational requirements, such as a specifically identifiable 

threat.”  Id. 
53. The city police chief can have this responsibility or enter into an agreement with the county sheriff 

for the sheriff to take responsibility for approving and renewing CCW permits issued to city 

residents.  CAL. PENAL CODE § 26155(c) (West 2012).  Otherwise, county sheriffs are generally 

responsible for issuing CCW permits.  See PENAL § 26150(a). 
54. See PENAL § 26150(a). 
55. Id.  The sheriff or police chief has discretion to determine the exact type of training course required 

subject to the following limitations: “[A] course not to exceed 16 hours which includes instruction 

on at least firearms safety and the law regarding the permissible use of a firearm or a community 

college course not to exceed 24 hours certified by the Commission on Peace Officer Standards and 

Training.”  CAL. DEP’T OF JUSTICE, STANDARD APPLICATION FOR LICENSE TO CARRY A 

CONCEALED WEAPON (CCW) 1 (rev. ed. 1999), available at http://www.lasdhq.org/contact_us/ 
inquiry/gen_pub_ccw_app.pdf.  

56. Some critics of the CCW permitting process claim that it is “evenhanded in theory but fatal in 

fact.”  Bishop, supra note 12, at 913.  But see CAL. PENAL CODE § 26175(a) (West 2012) 
(requiring that all applications for CCW permits be uniform throughout the state, and empow-
ering the California attorney general to lead a committee that can revise the standard application 

form if at least two committee members deem a revision to be necessary). 
57. Richards v. Cnty. of Yolo, 821 F. Supp. 2d 1169, 1173 (E.D. Cal. 2011); Peruta v. Cnty. of San 

Diego, 758 F. Supp. 2d 1106, 1113 (S.D. Cal. 2010).  The defendant sheriff in Peruta defined 

good cause as “a set of circumstances that distinguishes the applicant from other members of the 

general public and causes him or her to be placed in harm’s way.  Generalized fear for one’s personal 
safety is not, standing alone, considered ‘good cause.’”  Peruta, 758 F. Supp. 2d at 1110 (citation 

omitted). 
58. County Profile Information, CAL. ST. ASS’N OF COUNTIES, http://www.csac.counties.org/county-

websites-profile-information (last visited Dec. 20, 2013); see also Williams, supra note 16 (“There is 
also gross inconsistency among authorities in California’s 58 counties on what constitutes good 

cause . . . .”). 
59. Williams, supra note 16 (citing Department of Justice statistics from 2011). 
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San Francisco County, not a single civilian among the county’s adult population 

of 700,000 has a permit.60  A quick look at recent census data for each of these 

counties, however, may reveal one reason why such stark differences exist.  In 

2010, Plumas County had an estimated population of about 20,000, with an 

estimated 7.8 persons per square mile.61  Los Angeles County, on the other hand, 
had a 2010-estimated population of about 9.8 million, with an estimated 2420 

persons per square mile.62  San Francisco County, with an estimated population 

of about 805,000, had a staggering estimated 17,179 persons per square mile.63  

With a state average of 239 persons per square mile,64 both Los Angeles and San 

Francisco counties are far more densely populated than the average California 

county and especially more so than Plumas County.  In such densely populated 

areas, the dangers of having more concealed weapons in public places increase 

significantly.65  Such dangers include the potential for verbal or physical conflicts 

turning deadly, a misfired shot hitting a bystander, and unsuccessful attempts by 

individuals trying to prevent crimes.66 
These dangers could be a possible justification for the differing rates of 

permit issuance between sparsely populated and densely populated counties.  
This practical justification would have some effect on a constitutional analysis of 
the CCW permitting system, but it is insufficient on its own to justify the con-
stitutionality of the CCW permitting system because it does not reduce the 

burden of the permitting system on the Second Amendment right to carry a 

firearm in public for self-defense.67  As Part III.B describes in more detail, the 

differing permit issuance rates play a role only in the reasonable fit prong of the 

intermediate scrutiny analysis.  It can help illustrate, however, that the discretion 

  

60. Id.  Note that the cited article does not define what a civilian is.  Id. 
61. Plumas County, California, U.S. CENSUS BUREAU, http://quickfacts.census.gov/qfd/states/06/ 

06063.html (last visited Dec. 20, 2013). 
62. Los Angeles County, California, U.S. CENSUS BUREAU, http://quickfacts.census.gov/qfd/states/06/ 

06037.html (last visited Dec. 20, 2013). 
63. San Francisco County, California, U.S. CENSUS BUREAU, http://quickfacts.census.gov/qfd/states/ 

06/06075.html (last visited Dec. 20, 2013). 
64. Id. 
65. Cf. Adam Winkler, Heller’s Catch-22, 56 UCLA L. REV. 1551, 1570 (2009) (“Even though all of 

these laws interfere with the ability of people to defend themselves against attack, they are 

nevertheless legitimate because government has sound reasons to impose them. . . . Concealed carry 

restrictions limit self-defense, but are viewed as a way to marginally improve the safety of public 

streets and prevent confrontations from escalating into violence.  Maybe none of these laws actually 

furthers the underlying government ends . . . . But the best reason for such limitations to exist is 
because government is thought to have sufficiently weighty interests to justify them.”). 

66. Cf. id.  Bishop makes a valid point, however, that there is no or little empirical data showing that a 

greater issuance of CCW permits results in more or less crime.  Bishop, supra note 12, at 927. 
67. See infra Part III.B. 
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sheriffs have in issuing the permits reasonably fits with the government interest in 

public safety because sheriffs can calibrate their permit issuance against the 

threats that population density poses to public safety. 

C. Path Number Two: Open Carry and What Remains After A.B. 144  

and A.B. 1527 

After California banned loaded open carry,68 the open carrying of unloaded 

guns was legal until A.B. 144 passed in 2011 and A.B. 1527 passed in 2012.  The 

California legislature had proposed both bills in 2004, 2005, and 2010, but each 

failed all three times.69  These bills had been on the legislature’s radar for nearly a 

decade, but they did not pass until after the open carry movement spread across 

the state.  Thus, the open carry movement did not cause the origination of these 

bills, though it may have helped prompt their passage. 

1. A.B. 144 

A.B. 144 makes openly carrying an unloaded handgun in a public place or 
street a misdemeanor punishable by up to a year in jail and a fine of up to $1000.70  

Although A.B. 144 applies to both incorporated and unincorporated areas,71 it 
has twenty-nine exceptions.72  Licensed hunters,73 those attending gun shows,74 

those at shooting ranges,75 and those within a place of business or on private 

property with the owner’s permission76 are all exempted from the ban.  These 

exceptions do not relate to self-defense, but they demonstrate an acknowl-
edgement of the practical need for exceptions to the ban. 

The author of A.B. 144, Assemblyman Anthony Portantino, said the bill 
was closing a “loophole” in the Penal Code.77  According to a committee report, 
his three justifications for A.B. 144 were: (1) to reduce public alarm, (2) to prevent 
police officer confusion and thus deadly encounters with someone who was 

  

68. Starr, supra note 35, at 780. 
69. S. COMM. PUB. SAFETY, Bill Analysis, A.B. 1527 (Portantino), 2011-2012 Leg., Reg. Sess., at 1 

(Cal. 2012) [hereinafter A.B. 1527 Bill Analysis]; S. COMM. PUB. SAFETY, Bill Analysis, A.B. 
144 (Portantino), 2011-2012 Leg., Reg. Sess., at 1 (Cal. 2011) [hereinafter A.B. 144 Bill 
Analysis].  

70. CAL. PENAL CODE § 26350(a) (West 2012). 
71. Id. 
72. CAL. PENAL CODE §§ 26361–26389 (West 2012). 
73. PENAL § 26366. 
74. PENAL § 26369. 
75. PENAL § 26377. 
76. PENAL § 26383. 
77. Williams, supra note 16. 
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openly carrying, and (3) to prevent law enforcement from having to expend its 

limited resources on “open carry calls.”78 
Because an officer has authority to inspect a gun to ensure that it is 

unloaded,79 A.B. 144’s author and its supporters had legitimate concerns for the 

safety of the public and police officers if an open carry check turned deadly,80 

particularly in a densely populated area.81  The Los Angeles County sheriff, the 

Los Angeles City police chief, and the Peace Officers Research Association of 
California all stressed that officers face a significant threat when responding to 

open carry calls, because they cannot be sure if an individual is openly carrying for 
self-defense or for a purpose other than self-defense.82 

But Assemblyman Portantino presented no empirical data to illustrate that 
such incidents had previously occurred.83  In fact, he presented no empirical data 

for any of the three justifications.84  The lack of empirical data and the nature of 
the three stated purposes suggest that A.B. 144 is simply a reaction to the open 

carry movement rather than a reasoned gun control measure.  On the other hand, 
previous attempts to pass a similar bill before the movement began suggest that 
A.B. 144 is not simply reactionary legislation.  Either way, its stated purposes 

could have more clearly framed the objective as one of public safety rather than as 

one of decreasing burdens on law enforcement.  These justifications indirectly 

suggest public safety, particularly the second one, but a significant move like 

attempting to end most unloaded open carry in the state should be supported by 

more thorough, data-supported justifications than those provided.  If A.B. 144 is 

  

78. A.B. 144 Bill Analysis, supra note 69, at 9–10.  An “open carry call” occurs when law enforcement is 
called because people became concerned at the sight of someone openly carrying a gun.  Law 

enforcement would then have to check the individual’s gun to ensure that it is unloaded.  See CAL. 
PENAL CODE § 25850(b) (West 2012).  Starr argued that these three justifications were different 
from the traditional three motivating factors for gun control laws, which were to prevent crime, 
violence, or accidental death.  Starr, supra note 35, at 789.  But the first two justifications essentially 

encapsulate these three factors because they focus on avoiding harm to the public and to the law 

enforcement officers. 
79. PENAL § 25850. 
80. Supporters of A.B. 144 included gun control organizations like the Brady Campaign to Prevent 

Gun Violence, three cities, the Los Angeles Sheriff’s Department, and the Peace Officers Research 

Association of California.  A.B. 144 Bill Analysis, supra note 69, at 1. 
81. See id. at 10, 13 (“In these tense situations, the slightest wrong move by the gun-carrier could be 

construed as threatening by the responding officer, who may feel compelled to respond in a manner 
that could be lethal. . . . [T]he practice of ‘open carry’ creates an unsafe environment for all parties 
involved; the officer, the gun-carrying individual, and for any other people who happen to be in the 

line of fire.”). 
82. Id. at 13; McGreevy & Riccardi, supra note 23 (describing how California Governor Jerry Brown 

“listened to” police chiefs and sheriffs who complained about the effects of open carry calls). 
83. Starr, supra note 35, at 790. 
84. See id. (“The author did not cite any specific instances where officers had reacted in this manner to 

open carry.”). 
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framed as a gun control measure, then such a framing is more persuasive if public 

safety, not decreasing the burdens on law enforcement resources, is the law’s clear 
and primary stated purpose.85  Without a clear primary purpose of public safety 

and without any empirical support for the stated justifications, a court may be 

more skeptical when analyzing the constitutionality of the CCW permitting 

system in light of A.B. 144’s passage, or a court may be more prone to striking 

down A.B. 144 instead. 

2. A.B. 1527 

Because A.B. 144 banned the open carry only of unloaded handguns, 
perturbed gun owners responded by openly carrying unloaded shotguns and rifles 

in public places.86  But that response was short lived.  In September 2012, 
Governor Brown signed into law A.B. 1527, a ban on the open carry of unloaded 

long guns that Assemblyman Portantino also authored.87  As of January 1, 2013, 
openly carrying an unloaded long gun in violation of A.B. 152788 is a misde-
meanor with the same possible punishment as A.B. 144.89  Unlike A.B. 144, 
A.B. 1527 does not apply to unincorporated areas, which are often areas with 

lower population densities.  Because it applies only to incorporated cities, A.B. 
1527 seems directed at areas with larger and denser populations.  Another 
limitation on A.B. 1527 is its thirty-two exceptions, including one for self-
defense if a person reasonably believes that she is in “grave danger because of 
circumstances forming the basis of a current restraining order.”90  Although a 

limited exception, it does provide a means of self-defense.  But this is only one of 
the self-defense exceptions available for open carry.91 

  

85. Decreasing the burden on law enforcement makes sense as a way of increasing public safety only if 
one assumes that law enforcement will be able to more properly allocate its resources to protecting 

the public. 
86. See Patrick McGreevy & Chris Megerian, California Bill Banning Open Carrying of Rifles Sent to 

Governor, L.A. TIMES, Aug. 30, 2012, http://articles.latimes.com/2012/aug/30/local/la-me-
legislature-20120830. 

87. Jim Sanders, Jerry Brown Signs Bill Banning Open Display of Unloaded Rifles, SACRAMENTO BEE, 
Sept. 28, 2012, http://blogs.sacbee.com/capitolalertlatest/2012/09/jerry-brown-signs-bill-prohibiting-
open-display-of-unloaded-rifles.html.  

88. This law is codified as § 26400 under Part 6, Title 4, Division 5, Chapter 7 of the California Penal 
Code.  A.B. 1527, 2011-2012 Leg., Reg. Sess. (Cal. 2012) (codified in CAL. PENAL CODE § 26400 

(West 2012)). 
89. Id. 
90. A.B. 1527 Bill Analysis, supra note 69, at 5–9.  This exception will be codified as § 26405(d).  Cal. 

A.B. 1527. 
91. See infra Part I.C.3. 
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Assemblyman Portantino, used the same three justifications for A.B. 1527 

as those for A.B. 144, but he added that “[w]hen law enforcement asks the 

legislature for help because of a public safety risk, we should help them.”92  

Assemblyman Portantino also noted specific instances of open carry demon-
strations with long guns in urban areas, such as at a police fundraiser and a beach 

pier.93  Although the law’s three justifications have the same weaknesses as 

they did for A.B. 144, these clarifications help to address those weaknesses.  
They make the connection between the A.B. 1527 and public safety more 

evident.  They also frame the law more effectively as something that law enfor-
cement needs for public safety reasons rather than to lessen the burden on its 

resources.  Similar to A.B. 144, A.B. 1527 is on its face a reaction to the open 

carry movement in California, but A.B. 1527 has slightly clearer public safety 

underpinnings than does A.B. 144.  The poorly framed justifications for both 

laws, however, could increase a court’s skepticism that California is trying to 

eliminate both methods of carrying a gun in public. 

3. Open Carry Exceptions That Remain Intact 

Critics of the new open carry bans94 miss the fact that self-defense 

exceptions to the ban on loaded open carry still exist in the California Penal Code 

and are also incorporated into the unloaded open carry bans.  The primary self-
defense exception is contained in section 26045(a), which allows for loaded open 

carry by “a person who reasonably believes that any person or the property of any 

person is in immediate, grave danger and that the carrying of the weapon is 

necessary for the preservation of that person or property.”95  This immediate 

danger exception allows for loaded open carry for the purpose of self-defense not 
only for the person carrying the gun but for any person or the property of any 

person.  While some may be troubled that the exception relies on the finding of a 

reasonable belief, courts will likely construe this reasonableness standard broadly.96  

  

92. A.B. 1527 Bill Analysis, supra note 69, at 12.  But see Turner, supra note 7 (arguing that A.B. 1527 

addresses a “problem that doesn’t exist” because “even the most strident gun nut would have a 

tough time slinging his .30-.30 through Ralphs”). 
93. A.B. 1527 Bill Analysis, supra note 69, at 13. 
94. See, e.g., Starr, supra note 35, at 793. 
95. CAL. PENAL CODE § 26045(a) (West 2012) (emphases added).  “Immediate” is defined in the 

statute as “the brief interval before and after the local law enforcement agency, when reasonably 

possible, has been notified of the danger and before the arrival of its assistance.”  Id. § 26045(c). 
96. When construing penal statutes, the rule of lenity—a long venerated canon of statutory 

interpretation—instructs that “laws whose purpose is to punish (usually by fine or imprisonment) 
must be construed strictly.”  WILLIAM N. ESKRIDGE, JR. ET AL., CASES AND MATERIALS ON 

STATUTORY INTERPRETATION 366 (2012).  One of the primary justifications for the rule of 
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The fact that the exception encompasses threats to any person or any person’s 

property further signifies its broad nature.  The law has thus carved out a sig-
nificant open carry exception for self-defense in allowing individuals to defend 

themselves and others in public with an openly carried and loaded gun until 
police arrive.97  

Further, the unloaded open carry bans incorporate the immediate danger 
exception.  A.B. 144 has an exception that states the ban on openly carrying 

unloaded handguns “does not apply to, or affect, the open carrying of an unload-
ed handgun by any person to the extent that person may openly carry a loaded 

handgun pursuant” to various loaded open carry exceptions, including the im-
mediate danger exception.98  A.B. 1527 contains the same exception for the ban 

on openly carrying unloaded long guns.99  Thus, in responding to a reasonably 

believed immediate danger to any person or any person’s property, a person can 

leave her home or wherever else she stores her gun and carry in public a loaded 

handgun, a loaded long gun, an unloaded handgun, or an unloaded long gun.  
Moreover, under an exception similar to the one found in A.B. 1527, a 

person may openly carry a loaded gun when she reasonably believes that she is in 

“grave danger because of circumstances forming the basis of a current restraining 

order.”100  There is also an exception to the ban on loaded open carry at one’s 

place of business or on one’s private property.101  Although this exception does 

not extend to allowing loaded open carry in public places, it gives California 

residents the ability to defend themselves and their property at another highly 

vulnerable place outside the home—their place of business.102 

  

lenity is to provide fair notice to potential violators because “the inability of the reasonable 

defendant to know that his actions are criminal undermines the justice of inferring a criminal intent 
in some cases.”  Id. at 367–68.  Thus, when applying the rule of lenity to the loaded open carry ban, 
CAL. PENAL CODE § 25850 (West 2012), a strict interpretation of this penal statute naturally 

results in a broad interpretation of the exceptions to that penal statute.  To avoid overreach in the 

application of the ban and to ensure that potential violators have fair notice, it follows that the ban’s 
exceptions, such as the immediate danger exception, and the elements of those exceptions, such as 
the reasonable belief element, will be interpreted broadly.  Construing reasonable belief broadly will 
help to ensure that potential violators do not have to second guess their actions when deciding 

whether they can carry a loaded gun in public to respond to an immediate threat. 
97. PENAL § 26045. 
98. Id. § 26362. 
99. Id. § 26405(f). 
100. Id. § 26045(b). 
101. Id. § 26035. 
102. People who do not own a business, such as employees or agents of the business, must have 

permission to carry the loaded gun for the purposes of the business in order to fall under this 
exception.  Id. 



480 61 UCLA L. REV. 464 (2014) 

 
 

Together, these three exceptions allow California residents to defend 

themselves against specific threats in public and at their places of business with 

openly carried, loaded guns.  With these exceptions still intact, additional self-
defense exceptions in A.B. 144 and A.B. 1527 were unnecessary.  But because the 

immediate danger exception is available to any person, not just people protected 

by a restraining order or people who own a business, it is the most important of 
the three exceptions.  As the next Part demonstrates, these exceptions, not the 

prior allowance for unloaded open carry, were the primary justification for 
upholding California’s CCW permitting scheme. 

II. THE SECOND AMENDMENT AND CALIFORNIA’S GUN CARRY LAWS: 

PERUTA AND RICHARDS 

In addition to the various loaded open carry exceptions that remain intact, 
two federal district courts in California also relied on the previous allowance for 
unloaded open carry to uphold California’s CCW permitting scheme.103  In 

doing so, the courts in both cases applied the alternative-outlet doctrine 

suggested in Heller.104  But in light of the fact that these decisions occurred before 

A.B. 144 and A.B. 1527 banned unloaded open carry, can the analyses in these 

two cases still be used to uphold California’s CCW system?  To determine their 
continuing viability, it is important to understand exactly how the courts in these 

two cases, Peruta and Richards, reached their decisions.  Although each court 
chose a different standard of scrutiny, their main similarity is their reliance on the 

immediate danger exception to the loaded open carry ban, and not the previously 

existing allowance for unloaded open carry.  Their reliance on an exception that 
still exists solidifies their viability and importance despite the passage of A.B. 144 

and A.B. 1527. 

A. Peruta v. County of San Diego 

After Heller, several gun owners asserted that the San Diego County sheriff 
violated the Second Amendment by denying their applications for CCW permits 

  

103. See Richards v. Cnty. of Yolo, 821 F. Supp. 2d 1169, 1175 (E.D. Cal. 2011) (“[E]ven if Plaintiffs 
are denied a concealed weapon license for self-defense purposes . . . they are still more than free to 

keep an unloaded weapon nearby their person, load it, and use it for self-defense . . . .”); Peruta v. 
Cnty. of San Diego, 758 F. Supp. 2d 1106, 1114–15 (S.D. Cal. 2010) (“As a practical matter, 
should the need for self-defense arise, nothing . . . restricts the open carry of unloaded firearms and 

ammunition ready for instant loading.”). 
104. See supra Part I.A. 
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for lack of good cause.105  They argued for a right to carry in public places for self-
defense and that the only way to do so was by obtaining a CCW permit.106  The 

court rejected plaintiffs’ assumption that concealed carry was the only outlet for 
carrying in public.  It first pointed to the “several exceptions” in California’s ban 

on loaded open carry.107  The first exception that the court quoted was the im-
mediate danger exception.108  Next, the court quoted two other exceptions that 
allow for loaded open carry:109 the restraining order exception110 and the 

exception for self-defense in the home.111  Only after outlining these loaded open 

carry exceptions did the court mention that unloaded open carry was an available 

option as well.112 
By pointing to the loaded open carry exceptions and the allowance for 

unloaded open carry, the court established that California had two outlets for 
carrying a gun in public: restricted concealed carry and open carry.  Because 

obtaining a CCW permit was not the sole outlet for carrying a gun in public for 
self-defense, the court found the loaded open carry exceptions and the allowance 

for unloaded open carry (at the time) to be “relevant and important.”113  The court 
emphasized that the CCW permit requirements “must be viewed in the context 
of the government’s overall scheme.”114  Thus, the court reasoned that if the 

discretion allowed under the CCW permitting process burdened a Second 

Amendment right “at all, the burden is mitigated by the provisions of section 

12031 [now section 26045(a)] that expressly permit loaded open carry for 

immediate self-defense.”115  This reasoning suggests that the discretion allowed in 

the CCW permitting process places a minimal burden on an assumed Second 

Amendment right to carry a gun in public places.  More importantly, it 
demonstrates that the immediate danger exception,116 not the allowance for 
unloaded open carry, mitigates whatever burden the CCW permitting process 

places on the assumed Second Amendment right. 

  

105. Peruta, 758 F. Supp. 2d at 1109, 1112–13. 
106. Id.  
107. Id. at 1113–14.  Because of S.B. 1080, the reference to § 12031 in Peruta refers to § 25850 as of 

January 1, 2012.  CAL. PENAL CODE § 25850 (West 2012). 
108. See supra Part I.C.3. 
109. Peruta, 758 F. Supp. 2d at 1113–14. 
110. CAL. PENAL CODE § 26045(b) (West 2012) (identified as § 12031(j)(2) in the opinion); Peruta, 

758 F. Supp. 2d at 1113; see supra Part I.C.3. 
111. CAL. PENAL CODE § 26055 (West 2012) (identified as § 12031(l) in the opinion); Peruta, 758 F. 

Supp. 2d at 1114. 
112. Peruta, 758 F. Supp. 2d at 1114. 
113. Id. 
114. Id. 
115. Id. at 1114–15 (emphasis added). 
116. PENAL § 26045(a). 
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When deciding which level of scrutiny to apply, the court rejected strict 
scrutiny for such a right.117  It reasoned that the assumed right to carry in public 

could not be held to a higher level of scrutiny than Heller’s stated core right to 

bear arms for self-defense in the home.118  Thus, the court chose intermediate 

scrutiny,119 under which the CCW permitting process had to have an important 
government purpose and be reasonably, but not perfectly, related to that 
purpose.120  In applying that standard, the court found that the discretionary 

CCW permitting process supported three important government interests 

related to reducing the number of concealed guns in public: (1) to reduce the rate 

of gun use in crime, (2) to decrease the risk to others in public places, and (3) to 

correct the disproportionate involvement of concealed guns in deadly crimes.121  

Discretion in the CCW permitting process, which in this case required proof of a 

specific threat for a permit, was reasonably related to these government goals.122  

The application process and discretion exercised therein allowed the sheriff to 

“differentiate between individuals who have a bona fide need to carry a concealed 

handgun for self-defense and individuals who do not.”123  Thus, the court 
recognized the necessity of allowing law enforcement to require a specific 

threat—as opposed to an undeveloped threat—in order to grant a CCW permit.  
By applying intermediate scrutiny to the defendant sheriff’s CCW permitting 

process and finding that it would “pass constitutional muster even if it burdens 

protected conduct,”124 the court also avoided the question of whether the Second 

Amendment confers a right to carry a gun in public. 
Peruta recognized two outlets—albeit restricted ones—for carrying a gun in 

public that are still in effect in California: open carry of a loaded gun for an 

immediate threat and concealed carry of a loaded or unloaded gun with a CCW 

permit that is granted at the discretion of a county sheriff.  Like Peruta, Richards 

recognized these two outlets and relied on the immediate danger exception to 

uphold the CCW permitting scheme. 

  

117. Peruta, 758 F. Supp. 2d at 1116. 
118. Id. 
119. Id. at 1117. 
120. Id.  The court used an intermediate scrutiny standard that was formulated by the Third Circuit 

specifically for the Second Amendment.  Id. (citing United States v. Marzzarella, 614 F.3d 85, 98 

(3d Cir. 2010)). 
121. Id. 
122. Id. 
123. Id. 
124. Id. at 1115. 
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B. Richards v. County of Yolo 

Five months after Peruta, gun owners in Yolo County asserted that the 

county sheriff’s denial of their CCW permits for lack of good cause violated their 
Second Amendment right to carry a gun in public for self-defense.125  Similar to 

the plaintiffs in Peruta, the plaintiff gun owners further claimed that the CCW 

permit policy acted as a complete ban on the right to carry in public.126  As in 

Peruta, the court rejected the assertion that it was a complete ban.127  The court 
explained that the plaintiffs had “reasonable alternative means” to bear guns for 
self-defense and noted that the “California Penal Code has carved out a number of 

exceptions that allow individuals to possess and carry loaded firearms in public 

settings.”128  In reviewing these exceptions, the court first briefly mentioned the 

loaded open carry exception for hunters.129  The court then quoted the immediate 

danger exception.130  Only after quoting the immediate danger exception did the 

court note the allowance for unloaded open carry that existed at that time.131  

Like Peruta, the court primarily relied on the exceptions to the loaded open carry 

ban in concluding that an alternative outlet existed, rather than relying on the 

allowance for unloaded open carry. 
Once the court established that an alternative outlet existed, it reasoned that 

if there was a right to carry guns in public, then the CCW permit policy did not 
substantially burden that right.132  Without a substantial burden, the court 
decided to apply a rational basis level of scrutiny.133  In applying this standard of 
scrutiny, the court found the legitimate government interests to be: (1) main-
taining public safety and (2) preventing gun-related crime as well as deaths.134  

The court found the CCW permit policy, which required a specific threat for a 

permit, to be rationally related to those legitimate government interests.135  

Beyond finding the CCW permit policy constitutional, the court did not avoid 

  

125. Richards v. Cnty. of Yolo, 821 F. Supp. 2d 1169, 1172–73, 1175 (E.D. Cal. 2011).  The Yolo 

County sheriff’s publicly accessible CCW policy required a “credible threat of violence” in order to 

constitute good cause.  Id. 
126. Id. at 1173. 
127. Id. at 1174. 
128. Id. at 1175 (first emphasis added). 
129. CAL. PENAL CODE § 26040 (West 2012); Richards, 821 F. Supp. 2d at 1175. 
130. CAL. PENAL CODE § 26045(a) (West 2012); Richards, 821 F. Supp. 2d at 1175. 
131. Richards, 821 F. Supp. 2d at 1175. 
132. Id. 
133. Id. 
134. Id. 
135. Id. 
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but instead outright declared that the Second Amendment does not confer a 

right to carry a concealed gun in public.136 
Richards differed from Peruta in two ways.  First, Richards did not avoid the 

issue of whether the Second Amendment confers a right to bear arms in public.  
Second, it applied rational basis review rather than intermediate scrutiny.  But 
more important than these differences is the two cases’ similar reliance on the 

loaded open carry exceptions.  Both cases first cited the loaded open carry 

exceptions to establish that an alternative outlet for bearing arms in public existed 

in California law.  In both cases, the allowance for unloaded open carry played a 

secondary role in establishing that an alternative outlet existed.  With unloaded 

open carry now banned under A.B. 144 and A.B. 1527, aside from the numerous 

exceptions in both laws, it is not immediately clear that Peruta or Richards would 

come out differently if they were decided today.  Because unloaded open carry 

played a secondary role in upholding the CCW permitting scheme in both cases, 
the remaining loaded open carry exceptions may be sufficient to uphold 

California’s may-issue CCW permit framework. 

III. THE IMPACT OF A.B. 144 AND A.B. 1527 ON CALIFORNIA’S  
GUN CARRY LAWS 

Although Peruta and Richards primarily relied on the loaded open carry 

exceptions to uphold the CCW permitting scheme, many in the gun rights and 

some in the gun control communities believe that these cases would result 
differently after the passage of A.B. 144 and A.B. 1527.137  They argue that by 

banning unloaded open carry, California has eliminated a necessary justification 

for the holdings in Peruta and Richards.138  Without unloaded open carry, they 

believe that a court could not continue to uphold the CCW permitting scheme, 
because a person has no outlet to carry a gun in public if she is denied a CCW 

permit.  After briefly reviewing the concerns expressed by both groups, this Part 
analyzes whether A.B. 144 and A.B. 1527 could result in a finding that the 

CCW permitting process in California is unconstitutional. 

  

136. Id. at 1174 (“Heller cannot be read to invalidate Yolo County’s concealed weapon policy, as the 

Second Amendment does not create a fundamental right to carry a concealed weapon in public.”). 
137. See, e.g., Williams, supra note 16; Winkler, supra note 12.  
138. See A.B. 144 Bill Analysis, supra note 69, at 7. 
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A. Concerns That A.B. 144 and A.B. 1527 Will “Wreak Havoc”  
on the CCW Permitting System 

During the debate preceding the passage of A.B. 144, gun rights’ groups 

such as the National Rifle Association (NRA) and the California Rifle and Pistol 
Association argued that A.B. 144 would “wreak havoc” on California’s CCW 

permitting system.139  Because CCW permits are not issued at equal rates across 

counties, they argued that open carrying is the “only method available” for gun 

owners to carry a gun for self-defense.140  Thus, A.B. 144’s ban on unloaded open 

carry “effectively shuts the door on the ability of law-abiding Californians to carry 

a firearm for self-defense at all.”141  Citing Peruta as support, they argued that if 
A.B. 144 passed, the discretion of county sheriffs in issuing CCW permits would 

have to be severely limited, and more CCW permits would have to be issued.142  

They assumed that if California legislators wanted gun control, then they should 

not pass a law that would lead to not only more guns in public but also to more 

guns that people could not see.143  These arguments caught the attention of the 

Senate Public Safety Committee.  But in reports for both A.B. 144 and A.B. 
1527, this committee decided that it was unclear if the new bans would violate 

the Constitution.144 
California legislators and Governor Brown, however, did not find their 

arguments persuasive and still signed into law A.B. 144 and A.B. 1527.  Similar 
to most gun control advocates, Assemblyman Portantino, who authored both 

laws, brushed off the gun rights groups’ arguments as a way “to spin a pro-gun 

agenda.”145  A prominent gun control group, the Brady Center to Prevent Gun 

Violence, argued that A.B. 144 and A.B. 1527 would not create any problems, 
because the group believed the Supreme Court would not find a Second 

Amendment right to carry a firearm in public places.146  Most gun control 
advocates did not seem concerned that A.B. 144 and A.B. 1527 would negatively 

  

139. Id. at 12–13. 
140. Id. at 12 (arguing that CCW permits “are usually reserved for those with political clout and the 

wealthy elite”).  
141. Id. 
142. ASSEMB. COMM. PUB. SAFETY, A.B. 144 (Portantino), 2011-2012 Leg., Reg. Sess., at 7 (Cal. 

2011) [hereinafter A.B. 144 Assembly Report]. 
143. See McGreevy & Riccardi, supra note 23 (outlining an argument made by Sam Paredes, executive 

director of Gun Owners of California, a state-level gun rights group similar to the National Rifle 

Association (NRA), who explained that “the ban could lead, paradoxically, to more carrying of 
handguns [and that] [c]ourts . . . could now force the state’s police to distribute more concealed-
weapon permits to allow citizens to exercise their rights”). 

144. A.B. 144 Bill Analysis, supra note 69, at 12–13; A.B. 1527 Bill Analysis, supra note 69, at 12. 
145. Williams, supra note 16. 
146. Id. 
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affect the CCW permitting scheme.  But given the rulings in Peruta and 

Richards, some have agreed with gun rights advocates that these two new laws 

could threaten the CCW permitting system.147  Gun control advocates who agree 

that A.B. 144 and A.B. 1527 threaten the CCW permitting system also argued 

that given this threat, these two new laws are not smart gun control policy 

choices.148  The next two Subparts demonstrate that gun rights groups are 

overestimating this threat to the CCW permitting system, but that it nonetheless 

makes the new unloaded open carry bans a risky gun control policy approach. 

B. Revisiting Peruta and Richards Post-A.B. 144 and Post-A.B. 1527 

Both Peruta and Richards relied in part on the allowance for unloaded open 

carry in California when they upheld the CCW permitting policies of San Diego 

County and Yolo County, respectively.  But A.B. 144 and A.B. 1527 together 
have banned unloaded open carry in California, aside from the sixty-two total 
exceptions between the two laws.149  Thus, part of the justification for the 

holdings in both Peruta and Richards is no longer applicable.  Does this mean that 
Peruta and Richards are no longer valid, and that California’s CCW permitting 

system will be dismantled by the next constitutional challenge?  Not necessarily. 
To determine if A.B. 144 and A.B. 1527 will “wreak havoc”150 on the CCW 

permitting scheme, two assumptions must first be addressed.  First, will the 

Supreme Court find that the Second Amendment confers a right to bear arms in 

public places for self-defense?  Second, assuming that there is such a right, does it 
cover self-defense against general, undeveloped threats or against specific 

threats?151  Once these questions are addressed, it will be possible to analyze 

whether the loaded open carry exceptions cited in Peruta and Richards are 

  

147. See, e.g., Winkler, supra note 12 (“Absent an open carry policy, however, future courts could have a 

much harder time upholding concealed carry restrictions.”). 
148. See, e.g., id. (“Banning open carry might be a comfort to people who are terrified by the sight of 

guns.  But what is worse: seeing a visible, unloaded gun once in a blue moon at a Starbucks—or 
being surrounded by people with hidden, possibly loaded guns every time you go out on the 

street?”). 
149. A.B. 144 has 29 exceptions.  CAL. PENAL CODE §§ 26361–26389 (West 2012).  A.B. 1527 has 

35 exceptions.  Id. §§ 26405(a)–(ai). 
150. A.B. 144 Bill Analysis, supra note 69, at 13. 
151. For this Comment, a general or undeveloped (these two words will be used interchangeably) threat 

is one in which a person assumes that everyone else is a potential threat and that at any time she 

could be attacked by a criminal.  A specific threat is defined as one in which a person has 
knowledge or a reasonable belief that she is a target of a criminal act, and reasonable belief can be 

justified if a person has recently been a target of a criminal act and reasonably believes that she will 
be targeted again. 



California’s Unloaded Open Carry Bans 487 

 
 

sufficient justification to maintain the constitutionality of California’s CCW 

permitting system. 

1. First Assumption: Second Amendment Includes a Right to Bear Arms 

in Public Places 

Heller and public policy reasons suggest that the Supreme Court would 

likely find that the Second Amendment includes the right to carry a gun in public 

places.152  Although Heller’s holding is limited to bearing arms in the home,153 the 

Court’s holding that the Second Amendment confers a right to bear arms 

suggests that the right extends outside the home as well.154  When one speaks of 
bearing arms, a reasonable person would not assume that the right to bear arms is 

limited to the confines of one’s home.155  A limit to bearing arms in the home 

seems even less reasonable in light of the Court’s emphasis on self-defense.156  

The nineteenth-century cases and laws cited by the Court did not limit the right 
of self-defense merely to the home.157  Further, the need for self-defense is 

sometimes greater in public places than it is inside the home.158  People are 

surrounded by strangers while in public places, but a home can be secured 

through various measures.159  Law enforcement, however, often has a greater 
presence in public areas than near one’s residence, thereby reducing the need for 

  

152. In December 2012, the Seventh Circuit held that the Second Amendment provides an individual 
right to bear arms for self-defense in public places.  Moore v. Madigan, 702 F.3d 933, 935 (7th Cir. 
2012) (“[T]he constitutional right of armed self-defense is broader than the right to have a gun in 

one’s home.”).  The court found that Heller and McDonald suggested that the right to bear arms for 
self-defense was not limited to the home.  Id. at 935–36, 942 (“The Supreme Court has decided 

that the amendment confers a right to bear arms for self-defense, which is as important outside the 

home as inside.”).  But see Nichols v. Brown, No. CV 11-09916 SJO (SS), 2013 WL 3368922, at 
*4 (C.D. Cal. July 3, 2013) (“Courts that have considered the meaning of Heller and McDonald in 

the context of open carry rights have found that these cases did not hold that the Second 

Amendment gives rise to an unfettered right to carry firearms in public.”). 
153. District of Columbia v. Heller, 554 U.S. 570, 629–30 (2008). 
154. See O’Shea, supra note 12, at 609–15. 
155. See Bishop, supra note 12, at 921–22 (“The leap from Heller to a right to carry is modest . . . .”). 
156. See Volokh, supra note 4, at 1515 (“But self-defense has to take place wherever the person happens 

to be.”); Winkler, supra note 65, at 1571 (“If self-defense is the core principle of the Second 

Amendment, limiting the right to keep and bear arms to the home requires considerably more 

justification than Heller offers.”). 
157. Winkler, supra note 65, at 1569–70. 
158. Moore v. Madigan, 702 F.3d 933, 937 (7th Cir. 2012) (“But a Chicagoan is a good deal more likely 

to be attacked on a sidewalk in a rough neighborhood than in his apartment on the 35th floor of 
the Park Tower.”); Volokh, supra note 4, at 1518 (“Often, people need to defend themselves against 
robbers, rapists, and killers outside and not just in the home.”); Winkler, supra note 65, at 1570 

(“The need to defend oneself from violent attack is arguably far greater in public than in the home.”). 
159. Winkler, supra note 65, at 1570. 
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self-defense in public to a degree.  Even so, the need for self-defense does seem to 

extend outside the home. 
If the Supreme Court were to stay consistent with Heller,160 then it would 

likely find that the right to carry a gun for self-defense extends to public places.  If 
the Supreme Court does not extend the right to public places, then the CCW 

permitting process is constitutional regardless of the following analysis. 

2. Second Assumption: Self-Defense Means Defense Against  

Specific Threats 

Assuming that there is a right to bear arms for self-defense in public places, 
the next question is whether the right covers self-defense against general, unde-
veloped threats or only against specific threats?  If self-defense is the core of the 

Second Amendment right, and if self-defense is arguably more necessary outside 

the home, then it is necessary to determine what category of threats a person has a 

right to defend against.  If self-defense is broadly defined to include undeveloped 

threats, then it is assumed (1) that one is always under threat while in a public 

place and (2) that an individual is in the safest position to prevent a criminal act to 

which she would otherwise fall victim. 
The first point is correct to a degree, but the level of threat differs across 

public places depending on various factors, such as the number of other people 

around and the presence of law enforcement.  With the exception of mass shoot-
ings in which the goal of the shooter is attention rather than escaping guilt, it is 

usually true that the more people in a public place, the less likely a criminal is 

going to attack someone violently because there would be too many witnesses and 

law enforcement would be readily available.  Further, public places generally have 

a greater law enforcement presence that reduces the overall threat.  In densely 

populated areas with a greater law enforcement presence, “the means of defense 

[for a general, undeveloped threat] is simply transferred from the individual to the 

security force.”161  The combination of high population density and the high law 

enforcement presence that results from such density leads to a greater reliance on 

law enforcement, rather than the individual, for defense against nonspecific 

threats. 
More importantly, Heller would not explicitly accept restrictions on gun 

carrying in “sensitive places such as schools and government buildings” if the 

  

160. See id. (“One might imagine some reasonable arguments to support limiting self-defense to the 

home, but one will look in vain for them in the Heller opinion.”). 
161. Brian C. Whitman, Comment, In Defense of Self-Defense: Heller’s Second Amendment in Sensitive 

Places, 81 MISS. L.J. 1987, 1996 (2012). 
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Court was truly concerned about threats that permeate every public place.162  As 

demonstrated by the tragedies at Columbine High School,163 Virginia Tech,164 

and Sandy Hook Elementary School,165 one could argue that schools, where 

shooters can easily direct misplaced anger at victims who are often packed into 

one-exit rooms, constantly maintain a high level of undeveloped threat.166  But 
according to Heller, restrictions on bearing arms in schools can be upheld.  With 

the “sensitive places” exception, the Supreme Court implicitly suggested that 
certain public places are so densely populated that allowing people to carry guns 

in those places poses too many public safety risks.167  The Court also acknowl-
edged that certain public places, like government buildings, have sufficient police 

presence to reduce the general threat.  Thus, a broad definition of self-defense 

based on the assumption that every public place poses a threat does not seem 

consistent with the Heller “sensitive places” exception. 
Regarding the second point, a person may certainly be capable of defending 

herself against a criminal, but that person may not be in the safest position to do 

so.  Granted, there are times when a victim is the only one capable of protecting 

herself.  But if a victim has the ability to respond to nondeadly force with deadly 

  

162. District of Columbia v. Heller, 554 U.S. 570, 626 (2008). 
163. On April 20, 1999, two high school students killed twelve fellow students and a teacher, as well as 

injured twenty-three other people at Columbine High School in Littleton, Colorado.  Stephanie 

Chen, Debunking the Myths of Columbine, 10 Years Later, CNN (Apr. 20, 2009, 10:06 AM), http:// 
www.cnn.com/2009/CRIME/04/20/columbine.myths.  At first, many believed that the shooters 
had committed the massacre because they were bullied, but later reports challenge that assumption 

and portray the shooting as part of a failed attempt to bomb the high school.  Id.  
164. On April 17, 2007, a Virginia Tech student with a pistol and a handgun killed thirty-three people 

and wounded fifteen others in what was the “deadliest mass shooting in U.S. history.”  Alex 

Johnson et al., Worst U.S. Shooting Ever Kills 33 on Va. Campus, NBC NEWS (Apr. 17, 2007, 1:07 

AM), http://www.nbcnews.com/id/18134671/ns/us_news-crime_and_courts/t/worst-us-shooting-
ever-kills-va-campus; see also A Year After Va. Tech, Helping Troubled Students, NBC NEWS (Apr. 
13, 2008, 11:26 AM), http://www.nbcnews.com/id/24055987/ns/health-mental_health. 

165. On December 14, 2012, a twenty-year-old man with semiautomatic pistols and a semiautomatic 

rifle killed twenty-six people, including twenty children, at an elementary school in the area where 

he grew up—Newtown, Connecticut.  James Barron, Nation Reels After Gunman Massacres 20 

Children at School in Connecticut, N.Y. TIMES, Dec. 14, 2012, http://www.nytimes.com/2012/12/ 
15/nyregion/shooting-reported-at-connecticut-elementary-school.html. 

166. See Winkler, supra note 65, at 1568. 
167. Heller did not limit the sensitive places exception to only schools and government buildings, but 

rather it noted that they are only examples and admitted that the “list does not purport to be 

exhaustive.”  Heller, 554 U.S. at 626–27 n.26.  The Court also merely affirmed, but did not provide 

further guidance on the sensitive places exception when it incorporated the Second Amendment 
right against the states in McDonald.  McDonald v. City of Chicago, 130 S. Ct. 3020, 3047 (2010) 
(“[I]ncorporation does not imperil every law regulating firearms.”).  The Court’s failure to precisely 

define the scope of the sensitive places exception suggests that places which are more densely 

populated than schools or government buildings will also fall into the exception because of the 

danger that arises from the population density. 
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force, then nondeadly criminal acts can escalate into deadly ones for the criminal, 
the victim, and bystanders.  Empowering an individual with a gun to respond to 

any threat with deadly force has dangerous potential consequences for all parties 

involved, particularly in a public place with bystanders.168  The criminal can take 

the gun away and use it against the victim, the victim can kill the criminal, or both 

the victim and criminal can exchange gunfire and accidentally hit a bystander.  
Thus, public safety concerns likely outweigh allowing individuals to determine 

when and where to respond to any threat with deadly force.  In light of Heller’s 

“sensitive places” exception and the inherent public safety risks that result from 

individuals carrying guns in public, the two points on which a broad definition of 
self-defense rests are not persuasive. 

Defining self-defense as defense against a specific threat, however, seems 

more practical and raises fewer public safety concerns.169  Under this definition, 
one would have a right to bear arms in public places to defend against a known or 
reasonably believed specific threat.  Reasonable belief in a specific threat would 

encompass situations when one has previously been a victim of a crime and 

reasonably believes that she could be a victim again.170  Defining self-defense in 

this more narrow fashion fosters greater trust in an individual’s discretion to use 

deadly force against a threat.  If a person has a right to carry a gun in public for 
only a specific threat, then it is assumed that the person knows or at least has an 

idea of the degree of the threat she faces.  Because that person has some 

knowledge about the threat, she knows that the threat is significant enough to 

  

168. A very recent example of the dangers of empowering individuals to respond to perceived life-
endangering threats with the deadly force of a gun is the death of the teenager Trayvon Martin 

after being shot by George Zimmerman in Florida.  Yamiche Alcindor, George Zimmerman Found 

Not Guilty, USA TODAY, July 14, 2013, http://www.usatoday.com/story/news/nation/2013/07/ 
13/george-zimmerman-found-not-guilty/2514163.  Although a jury found Zimmerman not guilty 

of murder or manslaughter, the case demonstrates the negative consequences, in this case a loss of 
life, when an individual can independently use a gun in public to respond to a threat that is either 
real or perceived.  Id. 

169. But see O’Shea, supra note 12, at 602 (“[T]his view envisions that special factual circumstances must 
exist for the right-to-arms provision to apply—here, facts showing that an individual is . . . subject 
to a specific threat of unlawful attack.  Such a conception partially conflates the right to carry 

defensive firearms with the right to use them.  It conditions the exercise of the right on a somewhat 
relaxed version of the imminence requirement of the law of self-defense in the actual use of force.”).  
But before allowing the use of firearms, one must take into consideration whether there is right to 

carry them.  Why else would someone carry a gun unless she intended to use it, or was willing to do 

so?  Analyzing a right to carry without considering how the gun will be used simply ignores the 

public safety side of the equation. 
170. See, e.g., State v. Hamdan, 665 N.W.2d 785, 811–12 (Wis. 2003) (creating an exception in the 

state’s ban on concealed carry for the defendant convenience store owner whose store in a high 

crime neighborhood had been robbed at gunpoint three times).  The defendant in this case would 

most certainly fall under the Second Amendment right to bear arms in public if self-defense was 
defined as defense against a specific threat. 
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potentially require deadly force.  The person will arguably use deadly force only 

when encountering that specific threat.  Thus, limiting self-defense to specific 

threats allays some of the public safety concerns that otherwise would result from 

allowing individuals to carry guns in public for protection against undeveloped 

threats. 
This narrower scope of self-defense also does not contradict Heller’s 

“sensitive places” exception.  Rather than assuming that the threat level is equal 
across every public place, the specific threat definition focuses on threats to the 

individual regardless of the public place involved.  Focusing on the individual 
acknowledges that only some people are subject to specific threats against which 

law enforcement cannot immediately protect them.  Carrying a gun in public 

outweighs the safety risks involved for these individuals.  Because the “sensitive 

places” exception assumes that varying threat levels exist in public, a definition of 
self-defense that accepts that varying threat levels also exist for individuals is more 

sensible in light of Heller. 
Defining the right to bear arms in public places for self-defense against 

specific threats has more advantages than the other option, but it is not clear 
which way the Supreme Court would decide.  The scope of the definition of self-
defense is essential to determining if a court would still follow Peruta and Richards 

in upholding the CCW permitting system even after the passage of A.B. 144 and 

A.B. 1527. 

3. Under These Assumptions, the CCW Permitting System  

Remains Constitutional 

California has not completely closed both gun-carrying options.  Open 

carry is still available in a very limited form after A.B. 144 and A.B. 1527.  With 

the previously discussed exceptions to the loaded open carry ban, such as the 

immediate danger exception,171 open carry is still available for self-defense against 
specific threats.  Concealed carry is also not a closed option in California.  
Although CCW permits are issued at the discretion of the county sheriff, and 

they are not issued at equal rates across counties, they are still available in any 

county if the good cause requirement is met by showing a specific threat.172  As a 

result, open carry and concealed carry are not completely closed options in 

California, but they are heavily restricted.  They are restricted to the point where 

a California resident can carry a gun in public, either openly or concealed, only to 

  

171. CAL. PENAL CODE § 26045(a) (West 2012). 
172. San Francisco, however, may be the exception, as demonstrated earlier, since no civilian has been 

issued a CCW permit.  See supra Part I.B. 
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defend against a specific threat.  Because California has limited—but not 
closed—both outlets of carrying a gun in public for self-defense, defining the 

scope of the definition of self-defense is vital to the following analysis. 
If the Supreme Court defined self-defense broadly, then a plaintiff who was 

denied a CCW permit because she failed to show a specific threat in her 
application could successfully challenge that county’s CCW permitting policy.  
Without a permit or the option to carry a gun openly after A.B. 144 and A.B. 
1527, that plaintiff would not be able to exercise her right to carry a gun in public 

for self-defense against general threats.  Unlike in Peruta and Richards, no al-
ternative outlet would exist for the gun owner to carry in public for self-defense.  
In this scenario, the gun rights supporters would be correct in their prediction 

that unloaded open carry bans would lead to a finding that the CCW permit 
restrictions violate the Second Amendment.  Finding one county’s policy to be 

unconstitutional would result in a change across California’s entire discretionary 

CCW permitting system.  A loosening of CCW permit restrictions and more 

concealed firearms in public places would inevitably result. 
If the Supreme Court defined self-defense as defense against specific 

threats, however, then a constitutional scrutiny analysis similar to those in Peruta 

and Richards must be done.  If a county sheriff denies a CCW permit because of a 

lack of a specific threat and the unsuccessful applicant sues, the first level of 
analysis is to assess the burden imposed by the sheriff’s policy on the plaintiff’s 

Second Amendment right to carry a firearm in public for self-defense.  Similar to 

the analysis in Peruta and Richards, a court would first point to the loaded open 

carry exceptions related to self-defense, primarily the immediate danger ex-
ception.173  The availability of these exceptions provides an alternative outlet for 

the plaintiff to defend herself if her perceived undeveloped threat transforms into 

a specific one.  They also allow the plaintiff to immediately respond to a specific 

threat, at least until the police are notified or arrive.174  As in Peruta and Richards, 
the burden on the right would be mitigated by the loaded open carry exceptions.  
With the new ban on unloaded open carry, however, the burden may not be 

mitigated as much as it was in Peruta and Richards.  Arguably, it was the 

combination of the loaded open carry exceptions and the allowance of unloaded 

open carry that mitigated the burden in both cases.  Without part of the 

  

173. PENAL § 26045(a).  Other loaded open carry exceptions the court could point to include the 

restraining order exception (section 26045(b)) and the place of business exception (section 26055)).  
Id. § 26045(b); id. § 26055. 

174. See id. § 26045(c) (defining “immediate” as the “brief interval before and after the local law 

enforcement agency, when reasonably possible, has been notified of the danger and before the 

arrival of its assistance”). 
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combination, the burden may be mitigated less, with only the loaded open carry 

exceptions available as an outlet.  Even so, the loaded open carry exceptions allow 

carrying a gun in public for a specific threat, which in this scenario is the scope of 
what the Second Amendment covers.  Therefore, the loaded open carry 

exceptions would still mitigate some burden, but not as much as they did in 

Peruta and Richards.175 
The next step in the analysis is to decide which level of scrutiny applies.  

Heller, as well as the Ninth Circuit, have not established which standard of 
scrutiny applies for Second Amendment restrictions.176  Heller, however, 
explicitly rejects an interest-balancing approach and implicitly rejects rational 
basis review.177  Even so, Richards applied rational basis review,178 but this review 

seems unlikely for this scenario, given Heller’s rejection of rational basis review and 

because the burden would be less mitigated here than it was in Richards.179  This 

leaves intermediate scrutiny and strict scrutiny.180  Peruta laid out a persuasive 

argument for intermediate scrutiny,181 and most courts have chosen an interme-
diate scrutiny analysis.182  Because bearing arms outside the home is not part of 

  

175. Volokh acknowledges that a burden inquiry “will sometimes be difficult and controversial,” but he 

agrees that courts will maintain the burden inquiry.  Volokh, supra note 4, at 1460–61.  “[C]ourts 
are likely to look at the degree to which a gun control law burdens self-defense, and are likely to 

uphold laws that impose only a modest burden.”  Id. 
176. See United States v. Parker, 919 F. Supp. 2d 1072, 1082, 1084 (E.D. Cal. 2013) (explaining that 

Heller failed to “set forth a clear standard of review” and that the Ninth Circuit left it “unclear what 
standard of scrutiny [it] will apply” after an en banc decision (citing Nordyke v. King, 681 F.3d 

1041, 1044 (9th Cir. 2012) (en banc))). 
177. District of Columbia v. Heller, 554 U.S. 570, 628, 634 (2008).  But see Winkler, supra note 65, at 

1572 (criticizing the contradiction of the Court’s rejection of an interest-balancing approach when 

the Court recognizes exceptions that rely on interest-balancing and when the very nature of 
constitutional scrutiny analysis relies on interest-balancing). 

178. Richards v. Cnty. of Yolo, 821 F. Supp. 2d 1169, 1175 (E.D. Cal. 2011). 
179. Whitman, supra note 161, at 2015 (“While Heller did not explain what level of scrutiny to apply, it 

did declare that rational basis should not be employed.”).  But see Parker, 919 F. Supp. 2d at 1085 

(adopting, in dicta, Richards’s rational basis review analysis as the governing approach for 
determining if a law violates the Second Amendment).  In Parker, the court denied a motion to 

dismiss a criminal prosecution for carrying a concealed weapon in a vehicle because the court held 

that the regulation was constitutional, after doing both an intermediate scrutiny analysis and a 

rational basis review analysis.  Id. at 1084–85. 
180. But see Volokh, supra note 4, at 1470 (criticizing both tests for the same three reasons: No social 

science is available to prove whether there is a narrowly tailored or reasonable fit, either requirement 
would always be satisfied if the courts defer to the legislature without such social science, and 

relying on judges’ common sense in place of social science leads to unpredictable outcomes). 
181. Peruta v. Cnty. of San Diego, 758 F. Supp. 2d 1106, 1115–17 (S.D. Cal. 2010) (arguing that the 

trend among federal courts before McDonald was to use intermediate scrutiny and that the highest 
form of scrutiny should not be applied to a right in the Second Amendment that is not the “core” of 
the Second Amendment, which is the right to bear arms in the home). 

182. Whitman, supra note 161, at 2015. 



494 61 UCLA L. REV. 464 (2014) 

 
 

the “core” of the Second Amendment,183 the application of intermediate scrutiny 

as opposed to strict scrutiny seems more appropriate.184 
In applying intermediate scrutiny, the test used in Peruta required that the 

county’s CCW permit policy have a reasonable fit with an important government 
interest.185  The important-government-purpose prong will easily be met and 

fails to do much work in the analysis.186  Similar to the reasons stated in Peruta, 
there is an important government interest in reducing the number of concealed 

weapons in public to decrease the risks of violence, injury, and death to members 

of the public.187 
The focus of the analysis will be on whether there is a reasonable, but not per-

fect, fit between the CCW permit policy and the government interest.  This prong 

may be applied more stringently in this scenario than it was in Peruta, because the 

burden on the right is less mitigated here than it was in Peruta.  Peruta found a 

reasonable fit because requiring documentation of a specific threat would allow 

the sheriff to differentiate between those who have a legitimate need to carry a 

concealed gun and those who do not.188  This justification still applies and is not 
affected by the new unloaded open carry bans.  In addition to this justification, a 

sheriff should have flexibility in exercising her discretion if the county has densely 

populated areas where there are greater risks to public safety.189  Not only do 

greater risks exist, but a greater law enforcement presence in densely populated 

areas has a better ability to provide security.190  County sheriffs likely have the best 
or a very good idea of what kind of protection their force can provide and what 
kinds of threats they are less able to counter.  In light of this knowledge, 
sheriffs—not the permit applicant—are in the better position to assess whether 

  

183. District of Columbia v. Heller, 554 U.S. 570, 630, 634 (2008). 
184. See Whitman, supra note 161, at 2017 n.114. 
185. Peruta, 758 F. Supp. 2d at 1117 (using the intermediate scrutiny test constructed by the Third 

Circuit specifically for the Second Amendment (citing United States v. Marzzarella, 614 F.3d 85, 
98 (3d Cir. 2010))). 

186. See Volokh, supra note 4, at 1470 (“[I]ntermediate scrutiny allows restrictions that serve merely 

important . . . government interests.  That’s unlikely to be relevant to gun controls, since virtually 

every gun control law is aimed at serving interests that would usually be seen as compelling—
preventing violent crime, injury, and death.” (footnote omitted)). 

187. Peruta, 758 F. Supp. 2d at 1117. 
188. Id. 
189. See supra Part I.B (illustrating some examples of the vast differences in population size and densities 

between California’s fifty-eight counties). 
190. See Whitman, supra note 161, at 1995 (“In places where effective security is provided, the need for 

self-defense is less pressing as the state or security force present has assumed a protective role over 
the people present in that place.  Restrictions on handgun carrying are not as threatening to the 

core interests protected by the Second Amendment in places where effective security is provided as 
they are in places providing insufficient security.”). 
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the safety risk of having another concealed weapon in public outweighs the 

protection benefit for the individual.  A discretionary CCW permitting process 

that relies on law enforcement expertise of threat assessment, as opposed to the 

likely lack of expertise of a permit applicant, reasonably fits with the government 
interest of preventing violence, injury, and death to members of the public.  Even 

under a more skeptical analysis than that performed in Peruta, a system that relies 

on the discretion of the county’s selected leader of law enforcement reasonably fits 

with the government interest of protecting public safety. 
Moreover, under the immediate danger exception for both loaded open 

carry and unloaded open carry,191 individuals who cannot obtain or do not have a 

CCW permit can openly carry a gun in self-defense if they have a reasonable 

belief that there is immediate danger to any person or property.  Given this 

exception in both the loaded and unloaded contexts, it appears that the threshold 

for obtaining a CCW permit is not simply to prevent people from obtaining 

permits but to ensure that they are given in consideration of public safety 

interests, knowing that a person without a CCW permit still has other ways to 

defend herself in case of an immediate danger.  Therefore, the discretionary 

CCW permitting scheme would pass intermediate scrutiny and survive another 
constitutional challenge.  Approval of one county’s policy would prevent the 

state’s CCW permitting system from being dismantled. 
Assuming that the Supreme Court finds a Second Amendment right to 

carry guns in public for self-defense against specific threats, the passage of A.B. 
144 and A.B. 1527 will likely not negatively affect the constitutionality of 
California’s CCW permitting system.  At most, the new unloaded open carry 

bans will increase the burden that the CCW permitting system places on the 

right, but likely not to the point where it fails intermediate scrutiny. 

4. A Similar Analysis Resulted in a Federal District Court Dismissal  
of the First Challenge to California’s Open Carry Bans 

Along a similar line of analysis as that just described, the Central District of 
California recently dismissed the first legal challenge to A.B. 144 and A.B. 1527.  
In November 2011, Charles Nichols, the president of a gun rights organization 

called California Right to Carry,192 sought a preliminary injunction against 
enforcement of the two unloaded open carry bans and the longstanding loaded 

  

191. See CAL. PENAL CODE §§ 26045(a), 26362, 26405 (West 2012). 
192. See CAL. RIGHT TO CARRY, http://blog.californiarighttocarry.org (last visited Dec. 20, 2013); 

Ryan Gabrielson, New Handgun Regulation Faces Federal Lawsuit, CAL. WATCH (Jan. 4, 2012), 
http://californiawatch.org/dailyreport/new-handgun-regulation-faces-federal-lawsuit-14294. 
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open carry ban.193  Based on his violation for openly carrying an unloaded gun in 

Redondo Beach, Nichols argued that both the loaded and unloaded open carry 

bans infringed on his Second Amendment right to openly carry a gun in 

public.194 
Noting that Nichols was mounting a facial challenge to the statutes,195 the 

court assessed Nichols’s claim under the preliminary junction standard to de-
termine whether he was likely to succeed on the merits.196  The court first made 

clear that Heller did not recognize an unlimited right to keep and bear arms, and 

the “[l]ower courts have been cautious . . . in expanding the scope of this right 
beyond the contours delineated in Heller.”197  It further held that it was “far from 

clear” whether Nichols had a fundamental Second Amendment right to openly 

carry a gun, but that whether such a right existed was irrelevant because Nichols 

was unlikely to show that the open carry bans failed intermediate scrutiny.198 
Similar to the reasoning in Peruta, the court rejected the plaintiff’s request 

for strict scrutiny and “assume[d] without deciding” that intermediate scrutiny 

applied.199  Under the intermediate scrutiny analysis, the court applied the same 

Third Circuit test that Peruta applied and thus examined whether the open carry 

bans had a reasonable, but not perfect, fit with a substantial government 
interest.200  Citing reasons similar to those stated by Assemblyman Portantino in 

his justifications for A.B. 144 and A.B. 1527,201 the court found that the public 

safety government interests for the unloaded and loaded open carry bans were 

substantial.202 
When analyzing whether a reasonable fit existed between the open carry 

bans and the public safety government interests, the court emphasized that both 

  

193. Gabrielson, supra note 192; see also Nichols v. Brown, No. CV 11-09916 SJO (SS), 2013 WL 

3368922, at *1–2 (C.D. Cal. July 3, 2013). 
194. Nichols, 2013 WL 3368922, at *1, *3.  Nichols did not have a CCW permit when he openly carried 

an unloaded firearm in Redondo Beach.  Id. at *1.   
195. Id. at *3. 
196. Id. at *1. 
197. Id. at *3–4. 
198. Id. at *4. 
199. Id. at *5. 
200. Id. (citing United States v. Marzzarella, 614 F.3d 85, 98 (3d Cir. 2010)). 
201. Those reasons primarily were: (1) The open carry movement has led to increased instances of guns 

being carried in public, (2) more open carrying alarms individuals who then contact law 

enforcement, (3) law enforcement then arrives with minimal information and could potentially 

respond lethally against the gun carrier if she made a wrong move, (4) these incidents create an 

unsafe environment for all parties involved, and (5) law enforcement has been expending valuable 

resources to handle these “open carry” calls.  Id. at *5–6; see also supra Part I.C.1; supra Part I.C.2. 
202. Nichols, 2013 WL 3368922, at *5. 
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the loaded and unloaded open carry bans had exceptions for self-defense.203  The 

first exception the court listed was the immediate danger exception for loaded 

open carry that both Peruta and Richards, as well as the analysis in Part III.B.3, 
rely on.204  The court also noted the two Penal Code sections that apply the 

immediate danger exception to the unloaded open carry bans as well.205  

Moreover, the court listed some of the many exceptions that both the loaded and 

unloaded open carry bans contain.206  In light of the immediate danger exception 

for self-defense and the various other exceptions to the open carry bans, the court 
held that “this thoughtful and comprehensive statutory scheme” reasonably fit 
with the public safety government interests, thereby satisfying intermediate 

scrutiny.207  Thus, Nichols was “unlikely to succeed on his Second Amendment 
claim.”208 

In contrast to the analysis in Part III.B.3, Nichols avoided the question of 
whether a right exists to carry a gun in public and instead moved immediately to 

the intermediate scrutiny analysis.  Nichols also failed to differentiate between 

specific or general threats, but its reliance on the immediate danger exception 

suggests that it agrees that the Second Amendment right is for self-defense only 

against a specific threat.  Despite these differences, the similarities of the Nichols 

analysis to the analysis in Part III.B.3, such as the adoption of intermediate 

scrutiny and the reliance on the immediate danger exception, gives credence to 

the Part III.B.3 analysis.  Although it is the opinion of only one federal district 
court judge, Nichols demonstrates that courts could rely on the immediate danger 
exception as a legitimate self-defense exception in California’s gun laws.  Nichols 

pertains to California’s open carry bans, not to California’s CCW permitting 

system, but its analysis and reliance on the immediate danger exception further 
indicate that even after the enactment of A.B. 144 and A.B. 1527, California’s 

CCW permitting system remains constitutional under the Second Amendment.  
Because Nichols appealed the decision to the Ninth Circuit Court of Appeals, 

  

203. Id. at *6. 
204. Id.  See CAL. PENAL CODE § 26045(a) (West 2012) for the immediate danger exception. 
205. Nichols, 2013 WL 3368922, at *6.  See CAL. PENAL CODE § 26362 (West 2012) for the incor-

poration of the immediate danger exception for the ban on unloaded open carry of handguns, and 

see CAL. PENAL CODE § 26405(f) (West 2012) for the incorporation of the immediate danger 
exception for the ban on unloaded open carry of long guns. 

206. Nichols, 2013 WL 3368922, at *6 (“The [open carry bans] also provide exceptions for, inter alia, 
defense of property, security guards, police officers, members of the military, hunters, target 
shooters, persons who possess a firearm on their own property, and persons who possess a firearm 

at their lawful residence.” (citing CAL. PENAL CODE §§ 25900–26060, 26361–26391, 26405 

(West 2012))). 
207. Id. 
208. Id. 
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the issue is now for the appellate court to decide.209  But for now, it appears likely 

that Peruta and Richards will remain applicable even after the enactment of the 

unloaded open carry bans. 

IV. CALIFORNIA TOOK A RISKY, BUT PERHAPS NECESSARY,  
GUN CONTROL APPROACH 

Because the constitutionality analysis in Part III.B.3 relies on two 

assumptions, it is not guaranteed that California’s CCW permitting system will 
continue to be recognized as constitutional if challenged again.  If it remains 

constitutional, the enactment of A.B. 144 and A.B. 1527 would be seen as smart 
and strong additions to an already strict statewide control framework.  But the 

assumptions made in Part III.B.3 are not without weaknesses, and as a result, the 

new unloaded open carry bans seem like risky, reactionary policies as opposed to 

strategically smart gun control strategies.  Given the recent failures of gun control 
legislation at the federal level and the refocus of gun control issues at the state 

level, however, California’s unloaded open carry bans may have been necessary, 
despite the risk, to ensure the continued strength of the statewide gun control 
framework. 

A. Are A.B. 144 and A.B. 1527 Strategically Smart, or Just Risky,  
Gun Control Policies? 

Although the analysis in Part III.B.3 concludes that California’s CCW per-
mitting scheme will withstand another constitutional challenge after the passage 

of the unloaded open carry bans, the analysis relies on the assumption that self-
defense will be defined as defense against specific threats.  Without this as-
sumption, the CCW permitting system is highly vulnerable to a successful 
constitutional challenge. 

Through various exceptions to the open carry bans and through the dis-
cretion allowed in the CCW permitting process, California has kept intact both 

open carry and concealed carry as options for carrying a gun in public.  But these 

  

209. Nichols, arguing pro se, appealed the district court’s decision and filed his opening brief with the 

Ninth Circuit Court of Appeals on August 3, 2013.  See Appellant’s Informal Brief, Nichols v. 
Brown, No. 13-56203 (9th Cir. filed Aug. 3, 2013), available at http://michellawyers.com/wp-
content/uploads/2012/11/Nichols-Opening-Brief.pdf; Brief of Respondent California Attorney 

General Kamala D. Harris, Nichols, No. 13-56203 (9th Cir. filed Sept. 4, 2013), available at 
http://michellawyers.com/wp-content/uploads/2012/11/Nichols-v.-Brown_Brief-of-Respondent-
California-Attorney-General-Kamala-D.-Harris1.pdf. 
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outlets are only available in a highly regulated manner.210  With regard to self-
defense, both outlets are restricted to the point where one can carry guns, either 
openly or concealed, only for self-defense against specific threats.211  A.B. 144 

and A.B. 1527 were the final touches on a firearms-carrying framework that 
strictly regulates both methods of carrying.  By heavily regulating both concealed 

carry and open carry, rather than choosing one that the state would be willing to 

allow without heavy regulation, California has increased the constitutional 
vulnerability of its gun carrying laws. 

One result of this vulnerability could be a loosening of CCW permit 
restrictions.  If a county sheriff’s policy is found unconstitutional after denying 

someone a CCW permit because the applicant lacked a specific threat, then 

sheriffs across California would likely be forced to issue permits to those who 

want protection against general threats.  Because every applicant would request a 

permit for protection against a general threat, this would essentially end the 

discretionary nature of the state’s CCW permitting system, and California would 

become a concealed carry shall issue state, rather than a concealed carry may issue 

state.  As a result, many more CCW permits would be issued, and more con-
cealed firearms would be present in public.  The likelihood of this consequence is 

illustrated by the sudden increase in CCW permit applications and issuances in 

certain counties immediately before and after the passage of A.B. 144.  El 
Dorado County, which does not require a specific threat to meet its good cause 

permit requirement, saw a 275 percent increase in the issuance of permits from 

2010 to 2011.212  Sacramento County received such a large and fast influx of 
applications that even after issuing 1342 permits in 2011, it had to stop accepting 

new applications until it could clear the backlog of applications.213 
Another result could be the overturning of A.B. 144 and A.B. 1527.  Rather 

than loosen the CCW permitting requirements, a court could instead declare 

A.B. 144 and A.B. 1527 unconstitutional.  Because of the weak government 
interest justifications for the bans,214 a court may find that unloaded open carry 

should be an outlet for carrying in public, and the new bans on that practice do 

not survive intermediate scrutiny.  Even after Nichols held that the unloaded open 

  

210. See, e.g., Bishop, supra note 12, at 922 (“[California is part of] a small number of states whose laws 
prohibit or restrain both outlets for the right to carry and that are therefore vulnerable under any 

extension of Heller outside the home.”). 
211. For open carry, see the immediate danger exception to the ban on loaded open carry in section 

26045(a).  CAL. PENAL CODE § 26045(a) (West 2012).  For concealed carry, see the good cause 

discretionary requirement for issuing CCW permits in section 26150(a)(2).  Id. § 26150(a)(2). 
212. Starr, supra note 35, at 794. 
213. Id. 
214. See supra Part I.C.1; Part I.C.2. 
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carry bans “likely satisfy intermediate scrutiny,”215 the holding could be limited 

because it is in the context of a request for a preliminary injunction, or it could be 

overturned by the Ninth Circuit.216 
In risking the continuance of the state’s CCW permitting system by passing 

A.B. 144 and A.B. 1527, California policymakers demonstrated that they are 

willing to accept looser restrictions on concealed carry in exchange for banning 

unloaded open carry.  But for gun control purposes, the preference of concealed 

carry over open carry does not make sense.  Open carry is not a common 

practice.217  Because openly carrying a gun usually raises public alarm, doing so 

can result in social ostracism, negative attention, and confrontations with the 

police.218  The combination of these factors creates a strong social disincentive to 

carry a gun openly in public places.219  The social barrier against open carry is so 

strong that it often deters gun owners from engaging in the practice.220  The open 

carry movement demonstrated that the social disincentives have their limits, but 
those participating in the movement likely represent the more marginalized and 

extreme gun rights supporters.221  It is clear that most gun owners prefer 

concealed carry.222 
A framework that allows open carry and rigorously restricts concealed carry 

may be the most strategic way to reduce the carrying of guns in public while also 

offering “some outlet for the right to carry following an extension of the Second 

Amendment outside the home.”223  This was essentially the framework that 
California maintained until the passage of A.B. 144 and A.B. 1527.  Peruta and 

Richards explicitly approved that framework.  But instead of waiting out the open 

carry movement in California, California lawmakers hastily reacted to the 

  

215. Nichols v. Brown, No. CV 11-09916 SJO (SS), 2013 WL 3368922, at *6 (C.D. Cal. July 3, 2013). 
216. Nichols appealed the district court’s denial of a preliminary injunction to the Ninth Circuit Court 

of Appeals.  See Appellant’s Informal Brief, supra note 209.  
217. Volokh, supra note 4, at 1523 (“Today, open carrying is uncommon, and many law-abiding people 

naturally prefer to carry concealed (in the many states where it is legal).”). 
218. See, e.g., id. at 1521 (“In many places, carrying openly is likely to frighten many people, and to lead 

to social ostracism as well as confrontations with the police. . . . [W]hen a gun is visible, it occupies 
people’s attention in a way that statistical realities do not.”); Bishop, supra note 12, at 925 (“Citizens 
who wear deadly weapons openly in urban centers attract negative attention from the police, fellow 

citizens, and the media.”). 
219. Bishop, supra note 12, at 925 (“Requiring carriers to wear their guns on the hip sets up a powerful 

social barrier to actually carrying a firearm for self-defense . . . .”). 
220. See, e.g., Volokh, supra note 4, at 1521; Bishop, supra note 12, at 925. 
221. See Urbina, supra note 3 (“The [open carry] movement is not only raising alarm among gun control 

proponents but also exposing rifts among gun rights advocates.”). 
222. Volokh, supra note 4, at 1523. 
223. Bishop, supra note 12, at 925–26 (arguing that such a model would be a counterintuitive but 

effective gun control model for largely urban states that still need to avoid violations of the Second 

Amendment). 
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movement by passing A.B. 144 and A.B. 1527.  Through such reactionary 

legislation, California lawmakers risked the continuance of its already effective 

gun control model.  By seeking to address the short-term problems caused by the 

movement, California lawmakers put the long-term stability of its gun control 
laws at stake.  The risk may prove worthwhile and lead to the upholding of an 

even stronger gun control framework.  On the other hand, gun control in 

California may take a serious blow. 

B. Although Risky, A.B. 144 and A.B. 1527 May Have Been Necessary 

Even after a deadly string of mass shootings in Arizona, Colorado, and 

Connecticut, the U.S. Senate failed in April 2013 to pass any of the proposed gun 

control measures.224  The most well known of those measures included a 

requirement for universal background checks, renewal of the assault weapons 

ban, and a limit on the capacity of firearm magazines.225  Although about 90 

percent of Americans and about 80 percent of U.S. gun owners supported 

universal background checks in March 2013,226 the Senate could still not get past 
the “brick wall of the gun lobby.”227  As long as federal lawmakers view the NRA 

as a kingmaker,228 federal gun control efforts will remain at a standstill, and future 

gun control prospects will remain grim.229 

  

224. Husna Haq, After Senate Defeats, Prospects for Gun Control Shift to States, CHRISTIAN SCI. 
MONITOR (Apr. 18, 2013), http://www.csmonitor.com/USA/DC-Decoder/Decoder-Wire/2013 
/0418/After-Senate-defeats-prospects-for-gun-control-shift-to-states. 

225. O’Keefe & Rucker, supra note 2. 
226. Elise Foley, Universal Background Checks Maintain High Public Support: Polls, HUFFINGTON POST 

(Mar. 22, 2013, 1:27 PM), http://www.huffingtonpost.com/2013/03/22/universal-background-
checks-polls_n_2931683.html. 

227. Haq, supra note 224. 
228. Tony Dokoupil, Almost a Year After Newtown, Does Anyone Care About Gun Control Anymore?, 

NBC NEWS (Oct. 4, 2013, 5:23 PM), http://usnews.nbcnews.com/_news/2013/10/04/20821070 
-almost-a-year-after-newtown-does-anyone-care-about-gun-control-anymore (noting that gun 

rights groups maintain a nine-to-one spending advantage in Congress over gun control groups and 

that the NRA has more than double the amount of members in the three largest gun control 
groups combined); Haq, supra note 224. 

229. See Jennifer Steinhauer, Gun Control Effort Had No Real Chance, Despite Pleas, N.Y. TIMES, Apr. 
17, 2013, http://www.nytimes.com/2013/04/18/us/politics/despite-tearful-pleas-no-real-chance.html 
(noting that the three primary reasons why Democrats have avoided gun control legislation in the 

past—“a combination of the political anxiety of vulnerable Democrats from conservative states, 
deep-seated Republican resistance and the enduring clout of the National Rifle Association”—
continue to deter support for new federal gun control laws); Dokoupil, supra note 228 (“[A]s the 

first anniversary of Newton approaches, the forces for gun control have little to celebrate, a lot to 

mourn and scant hope of change in the near term.  On the front lines, activists say they are 

demoralized and adrift, the movement fraying at the roots as its leaders struggle to reignite a fading 

national moment for change.”); Haq, supra note 224 (noting that some Democrat senators and the 
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But with gun control measures stalled at the federal level, commentators 

argue that the debates over gun control legislation will move—and are moving—
to the states.230  In just the past year since the mass shooting at Sandy Hook 

Elementary School in December 2012, “about 1,500 pieces of gun legislation 

were introduced in U.S. state legislatures,” but only about 10 percent of them 

passed, with gun rights bills being slightly more successful than gun control 
bills.231  Because Congress has been unable to make any meaningful strides in gun 

control, it appears that states must take the helm in pushing the boundaries of 
Heller that courts have yet to define clearly.232 

In this political environment, in which the states must take primary 

responsibility for implementing stronger gun control measures, California’s risky 

passage of A.B. 144 and A.B. 1527 may appear less foolhardy.  Because 

California passed both laws before the Senate’s failure to pass any gun control 
measures, their passage could indicate California’s willingness to be a leading 

state in the gun control effort even before support for such efforts came to the 

forefront after the Sandy Hook Elementary School shooting in Connecticut.233 
California is already considered to have the second toughest gun control 

laws of any state.234  The state has an assault weapons ban, a prohibition on the 

  

gun lobby did not share President Barack Obama’s optimism for future renewed efforts to pass gun 

control legislation). 
230. See Steinhauer, supra note 229 (“The Senate’s rapid dismissal of what just weeks ago seemed the 

most achievable goal [the universal background checks legislation] . . . sent the question of how and 

if to regulate firearms back to the states, where new laws to both restrain and expand gun rights are 

now fermenting.”); Nancy Benac & Thomas Beaumont, Gun Control Forces Seek New Path After 

Big Loss, YAHOO! NEWS (Apr. 21, 2013, 1:05 PM), http://news.yahoo.com/gun-control-forces-
seek-path-big-loss-152516059.html (“[G]un control advocates are pinning their best hopes on . . . 
[s]trengthening gun laws at the state level . . . .”); Haq, supra note 224 (“The next front in the battle 

for gun control?  The states.”). 
231. Ian Simpson, After Newtown, Focus of U.S. Gun Control Battle Shifts to States, REUTERS (Dec. 11, 

2013, 11:48 AM), http://www.reuters.com/article/2013/12/11/us-usa-shooting-connecticut-gun 
control-idUSBRE9BA0UM20131211 (noting that 74 gun rights bills had passed compared to 66 

gun control bills).  
232. See id. (“In scores of statehouse battles, both gun-control and gun-rights advocates have notched 

wins . . . .”); see also District of Columbia v. Heller, 554 U.S. 570, 626 (2008) (“Like most rights, the 

right secured by the Second Amendment is not unlimited. . . . [It is] not a right to keep and carry 

any weapon whatsoever in any manner whatsoever and for whatever purpose.”).  
233. See Barron, supra note 165, for a brief description of the shooting at Sandy Hook Elementary 

School in December 2012.  
234. See, e.g., LAW CTR. TO PREVENT GUN VIOLENCE, THE CALIFORNIA MODEL: TWENTY 

YEARS OF PUTTING SAFETY FIRST 3 (2013), http://smartgunlaws.org/wp-content/uploads/ 
2013/07/20YearsofSuccess_ForWebFINAL3.pdf [hereinafter THE CALIFORNIA MODEL]; Josh 

Richman, California Gun-Control Bills Advance in Sacramento, SAN JOSE MERCURY NEWS, Aug. 
13, 2013, http://www.mercurynews.com/politics-government/ci_23856108/gun-control-bills-
advance-sacramento (explaining that California had the strictest gun control laws in the United 

States until New York passed even stricter gun control measures immediately following the Sandy 
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manufacturing and sale of high capacity ammunition magazines, and universal 
background checks—all of which are the same measures that the U.S. Senate 

failed to pass at the federal level.235  In the context of these laws, combined with 

California’s loaded open carry ban and strict CCW permitting process, A.B. 144 

and A.B. 1527 seem less like reactionary legislation and more like part of 
California’s longstanding effort to create a “thoughtful and comprehensive [gun 

control] statutory scheme.”236 
Although both new laws threaten the constitutionality of California’s 

CCW permitting process, such risky legislative efforts by a state appear to be 

necessary when the federal government is unable to enact measures—such as 

universal background checks—that have overwhelming public support.  Heller 

made clear that the Second Amendment right to keep and bear arms is limited,237 

but the Supreme Court failed to delineate how far those limits on the Second 

Amendment right can stretch.  Until it does, and while Congress remains 

paralyzed on the issue, states such as California will have to take the responsibility 

and risks of enacting gun control measures that could infringe on the Second 

Amendment right.  If real gun control reform is going to occur, then states will 
have to be willing to take risks.  If a state like California goes too far, then the 

courts will correct its overreach.238 

  

Hook Elementary School shooting); Frank Smyth, California: Did Tough Gun Control Laws Cut 
Firearms Deaths?, MSNBC (Sept. 13, 2013, 8:47 AM), http://tv.msnbc.com/2013/08/07/ 
california-did-tough-gun-control-laws-cut-firearms-deaths.  The Brady Campaign to Prevent 
Gun Violence also gave California the highest score on its scorecard of state gun control laws and 

states that California “continues to blaze legislative trails in saving lives.”  State Gun Laws, BRADY 

CAMPAIGN TO PREVENT GUN VIOLENCE, http://bradycampaign.org/?q=programs/million-
mom-march/state-gun-laws (last visited Dec. 20, 2013). 

235. See, e.g., THE CALIFORNIA MODEL, supra note 234, at 5; Smyth, supra note 234.  A recent report 
released by a gun control advocacy organization noted that California had “weak” gun control laws 
that were “full of gaps,” thereby contributing to a gun violence rate that was 15 percent higher than 

the rest of the United States.  THE CALIFORNIA MODEL, supra note 234, at 2.  But since 

California has strengthened its gun control laws over the past two decades, the organization found 

that the number of gun deaths in California dropped from 5500 in 1993 to 2935 in 2010.  Id. at 4.  
California’s governor recently signed eleven gun control laws, including a ban on lead bullets in 

hunting, a requirement that long gun purchasers first pass a written firearm safety test similar to the 

one handgun purchasers must pass, and an extension on the period for which a person who 

threatens violence is banned from purchasing a gun.  Peter Fimrite & Will Kane, Jerry Brown Signs 
11 Gun-Related Laws, Vetoes Seven, SF GATE (Oct. 12, 2013, 6:37 AM), http://www.sfgate.com/ 
news/article/Jerry-Brown-signs-11-gun-related-laws-vetoes-4889448.php. 

236. Nichols v. Brown, No. CV 11-09916 SJO (SS), 2013 WL 3368922, at *6 (C.D. Cal. July 3, 2013). 
237. District of Columbia v. Heller, 554 U.S. 570, 626 (2008). 
238. Or Governor Jerry Brown may prevent California from potentially overreaching at all, as 

demonstrated by his vetoing of seven gun control bills even though they were passed by fellow 

Democrats in the state Assembly and state Senate.  Fimrite & Kane, supra note 235.  The most 
significant bill that Governor Brown vetoed, Senate Bill (S.B.) 374, would have banned the 

possession or sale of semiautomatic rifles that used detachable ammunition magazines and required 
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The enactment of A.B. 144 and A.B. 1527 may have been an overreach, 
and they threaten California’s longstanding CCW permitting scheme.  But 
passing such laws even before public support for gun control efforts came to head 

after the Sandy Hook Elementary School mass shooting is increasingly the kind 

of risk that states must be willing to make.  With each day that Congress fails to 

enact any gun control laws, the necessity for states like California to take risks 

increases. 

CONCLUSION 

California’s passage of A.B. 144 and A.B. 1527 has generated important 
questions about the survival of the state’s CCW permitting system in the next 
constitutional challenge.  Because Peruta and Richards relied in part on a gun 

carrying practice that is now mostly banned, courts will have to revisit the 

constitutionality of California’s CCW permitting scheme.  By closely analyzing 

the California Penal Code and the reasoning in Peruta and Richards, this 

Comment demonstrates that the CCW permitting scheme will likely survive a 

constitutional challenge despite the passage of A.B. 144 and A.B. 1527.  This 

analysis, however, relies on assumptions and arguments that a court might not 
accept.  Therefore, the CCW permitting system remains constitutionally 

vulnerable.  The potential dismantling of the gun control framework in 

California could debilitate the state’s ability to control the number of guns in 

public.  Because of failed gun control efforts at the federal level, however, 
California’s risky move may have been necessary for the progress of both the 

statewide and nationwide gun control movements. 

  

gun owners to register their rifles as assault weapons.  Id.  In his S.B. 374 veto message to the state 

senate, Governor Brown noted that “California already has some of the strictest gun laws in the 

country” and added that he did not “believe that this bill’s blanket ban on semi-automatic rifles 
would reduce criminal activity or enhance public safety enough to warrant this infringement on gun 

owners’ rights.”  Letter from Edmund G. Brown Jr., Governor of Cal., to Members of the Cal. 
State Senate (Oct. 11, 2013), available at http://gov.ca.gov/docs/SB_374_2013_Veto_Message.pdf.  
Another significant bill that Governor Brown vetoed, S.B. 755, would have added driving under 
the influence and other misdemeanor substance abuse convictions to the list of criteria that results 
in a “10-year prohibition on firearms possession.”  Letter from Edmund G. Brown Jr., Governor of 
Cal., to Members of the Cal. State Senate (Oct. 11, 2013), available at http://gov.ca.gov/docs/SB_ 
755_2013_Veto_Message.pdf.  Governor Brown justified the veto of S.B. 755 by concluding that 
he was “not persuaded that it is necessary to prohibit gun ownership on the basis of crimes that are 

non-felonies, non-violent and do not involve misuse of a firearm.”  Id. 
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