IN SUPPORT OF A REFERENDUM ON THE GOLAN HEIGHTS

Avi Perry

On December 9, 2009, the Knesset' voted to advance legislation requiring
that the handover of any land under the administrative and judicial authority
of the State of Israel pass a national referendum.” The legislation—termed the
Golan Heights and Jerusalem Referendum Bill—passed its first reading by a
margin of sixty-eight to twenty-two (with one abstention).” It now returns to
committee for revisions and then must pass second and third readings, in a
process that could take months.’

If the bill becomes law, it is expected to impede Israel from ceding the
Golan Heights to Syria in a peace treaty.” Israel captured the Golan Heights
from Syria in the 1967 Six-Day War and, in 1981,° effectively annexed it over
objections from the international community.” Since then, the Golan
Heights has been heavily developed by Israel and now many Israelis regard it as
indispensable. For at least a decade, Israeli polls have shown strong popular
resistance to a withdrawal from the Golan Heights,” with nearly two-thirds of
Israeli Jews in opposition.’

By supporting this bill, Israeli Prime Minister Benjamin Netanyahu may be
gesturing to his Syrian counterpart, President Bashar Assad, that a deal between
the two states must be struck quickly, before the bill becomes law and before the
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Israeli public gains veto power over any land transfer. This is a bold gambit, and
Syria’s response has been caustic, painting Israel’s move as “provo[cative],”"
and maintaining that “Israel cannot hold a referendum on land that it does
not own.”"" Setting aside for the moment Syria’s legal objections though, such
a referendum may be the wisest course for Israel to pursue.

The status of the Golan Heights has long been the “main obstacle”” to
peace between Israel and Syria.” Israel has considered withdrawing from the
Golan Heights but has been immobilized by uncertainty over public support for
such a move. Israel’s most recent experience with territorial withdrawal—the
2005 disengagement from the Gaza Strip—threatened to split the nation."
According to Attorney General Menachem Mazuz, Israel was “a step away from
rebellion.”” A withdrawal from the Golan Heights—a region central to
[srael’s economy and to many Israelis’ conceptions of their nation—promises to
be just as divisive. The passage of a referendum would provide the government
with a clear mandate to proceed, just as its rejection by voters would warn that
there are certain peace terms that the nation will not bear.

Importantly, many of the usual criticisms of referenda—they confuse
voters; * they can be purchased by free-spending interest groups; " and they are
insufficiently deliberative *—are at least mitigated, if not fully allayed here.
[srael has never held a nationwide referendum, although it came close prior to
the 2005 Gaza pullout.” Still, holding a referendum before any land-for-peace
deal is an idea that has been bandied about long enough that Israeli voters
understand what is at stake and will not be susceptible to exploitation.”
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Along the same lines, the risk of ballot confusion—present in so many
referenda in the United States’'—is absent here because ballots will contain
only one question. And although advertising campaigns and big-budget interest
groups are likely to sway some voters, the centrality of the land-for-peace
question to Israel’s identity means that most Israelis will have made up their
minds already. As Elizabeth Garrett explains, “In a controversial, rare, and high
profile nationwide referendum [in Israel], few, if any, undecided and uninformed
voters exist on election day.”” This is an image of direct democracy at its finest:
high turnout,” informed voters, and a single, well-defined issue on the ballot.

For several reasons, deliberation and entrenchment concerns are also
negligible here. First, it is worth emphasizing that, unlike recent ballot initia-
tives in California and Switzerland,”* the Golan Heights referendum will be put
to the people by the legislature and not by paid signature gatherers, so the
Knesset must approve any withdrawal plan before it is submitted to referendum.
Second, the bill does not propose a constitutional amendment, so there is less
cause to worry about entrenchment. (Israel does not even have a constitution,
although its Basic Laws serve a similar function.) Third, a popular vote against
withdrawal is not irreversible, since a future referendum could revisit the issue
(although, admittedly, an initial defeat could derail the peace process for some
time). Fourth, the bill under consideration provides that the Knesset can bypass
the referendum requirement entirely if a supermajority of legislators approves a
land transfer with Syria. Such a result may seem improbable, but precedent
exists: Israel’s 1994 peace treaty with Jordan, which included land transfer
provisions, was endorsed by a supermajority of the Knesset.”
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Of course, some clouds of concern linger. It remains true, for instance, that
citizens voting in any single-issue referendum may lack the broad, long-term
perspective of elected representatives and, consequently, may not appreciate
the full implications of their votes. And, as Garrett has rightly noted, it is prob-
lematic that the mechanics of Israel’s first referendum will be sorted out in the
context of a particular vote, rather than in the abstract:

Ideally, a structure for a popular vote would be implemented before a
government announced a decision to submit a particular issue to a ref-
erendum. Once a specific issue becomes the subject of direct democracy,
the stakes become higher because one side will often be benefited by one
set of implementation decisions and the other side disadvantaged.”

Nevertheless, even those who ordinarily denigrate direct democracy will find
that the usual litany of criticisms is abbreviated here. Whatever merit one
ascribes to Israeli withdrawal from the Golan Heights, this referendum is an
effective method of polling Israel’s citizenry, minimizing civil discord, and
avoiding deadlock. What is needed most is an unmistakable signal. A national
referendum over the fate of the Golan Heights will either propel forward
Israel’s negotiations with Syria or caution Israel’s government that it is moving
faster and further than the nation will tolerate.
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