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The issue of compensating the wrongfully convicted has recently been thrust 
into public awareness.  Over one hundred and fifty people have been exonerated 
through DNA evidence since 2000.  Only half have received compensation for 
their time behind bars.  While twenty-two states have enacted statutes that provide 
a direct legal right to compensation, these statutes require victims of wrongful con-
viction to jump substantial hurdles and often provide inadequate compensation even 
then.  Moreover, two-thirds of these statutes bar compensation entirely if the 
claimant contributed to the conviction in some way.  This Comment proposes that 
a claimant’s contributory conduct should be a factor in determining the quantum of 
damages rather than per se eligibility.  Reducing compensation in proportion to a 
claimant’s fault better serves the efficiency and fairness-based justifications that 
underlie statutory compensation.  It also tracks the broader shift in tort law from 
contributory negligence to comparative fault.  The wisdom of a comparative fault 
approach to compensation statutes has been recognized and applied by other 
countries.  This Comment argues that a similar framework should be adopted in 
the United States. 
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INTRODUCTION 

Charlie Crews, a former LAPD detective who was wrongfully imprisoned 
for twelve years, is the hero of “Life,” a new primetime television series.1  
Exonerated by DNA evidence, Crews reaches a “fat settlement” with the 
state and is allowed to return to the force.2  NBC’s description of the first 
episode notes, “[f]our months after his release, Charlie has an addiction to 
fruit, a furniture-less mansion, a new Bentley, and a penchant for the ladies.”3 

                                                                                                                            
 1. Life TV Show, Recaps: Episode 101, NBC.COM, http://www.nbc.com/Life/recaps/ 
#cat=1&mea=101&ima=32389 (last visited Aug. 3, 2008).  “This slightly more obtuse title refers to 
the life sentence given to the show’s hero . . . [who] returns to the force as a rich, sardonic figure 
hiding a world of bitterness.”  Bill Carter, Laugh, Cry and Change the Channel, N.Y. TIMES, Sept. 23, 
2007, at 5. 
 2. Life TV Show, supra note 1. 
 3. Life TV Show, Recaps: Episode 101, NBC.COM, http://www.nbc.com/Life/recaps/ 
#cat=1&mea=101&ima=32390 (last visited Aug. 3, 2008). 
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Meanwhile, the New York Times published a series of articles in its 
recent study of the 206 individuals who have been exonerated by DNA 
evidence.4  According to the study, nearly forty percent have received no 
compensation.5  More than half of those who did receive compensation 
waited two or more years for their first payment.6  In addition, of the 
exonerees interviewed7 few received government aid upon release: “[I]mprisoned 
for an average of 12 years, they typically left prison with less help . . . than 
some states offer to paroled prisoners.”8  Most had trouble keeping jobs, 
paying for health care, reconnecting with family, and dealing with psycho-
logical problems.9 

Legislation adopted in 2004 increased the maximum compensation 
available to people wrongfully convicted and incarcerated for federal crimes.10  
Included was a clause encouraging states to “provide reasonable compensation” 
to those wrongfully convicted and sentenced to death.11  Unfortunately, while 
advocates for the wrongfully convicted have “seized on that recommendation 
in pushing for improved compensation laws nationwide,” they have found 
little success.12 

                                                                                                                            
 4. See Free and Uneasy, Methodology, N.Y. TIMES, Nov. 25, 2007, available at 
http://www.nytimes.com/2007/11/25/us/25dna_method.html; Janet Roberts & Elizabeth Stanton, Free 
and Uneasy, A Long Road Back After Exoneration, and Justice Is Slow to Make Amends, N.Y. TIMES, 
Nov. 25, 2007, at 38; Fernanda Santos, Free and Uneasy, Vindicated by DNA, but a Lost Man on the 
Outside, N.Y. TIMES, Nov. 25, 2007, at 1 [hereinafter Santos, Free and Uneasy]; see also Fernanda 
Santos, Bill Would Give Tax Break to Exonerated Prisoners, N.Y. TIMES, Dec. 7, 2007, at B4 [hereinafter 
Santos, Bill Would Give Tax Break]; Fernanda Santos & Janet Roberts, Putting a Price on a Wrongful 
Conviction, N.Y. TIMES, Dec. 2, 2007, at 4; Exonerated, Freed, and What Happened Then, N.Y. 
TIMES (online), Nov. 25, 2007, http://www.nytimes.com/interactive/2007/11/25/nyregion/ 
20071125_DNAI_FEATURE.html (containing an interactive multimedia feature with audio interviews 
and profiles of dozens of DNA exonerees). 
 5. Roberts & Stanton, supra note 4. 
 6. Id. 
 7. The Times interviewed 115 exonerees directly and spoke with close sources who knew the 
circumstances of 22 others.  Free and Uneasy, Methodology, supra note 4. 
 8. Roberts & Stanton, supra note 4. 
 9. Id. 
 10. Justice for All Act of 2004, Pub. L. No. 108-405, 118 Stat. 2260 (codified as amended at 
28 U.S.C. § 2513(e) (Supp. 2005)) (raising the compensation cap from $5000 to $50,000 per year 
for non-capital cases and $100,000 per year for capital cases). 
 11. Id. 
 12. Roberts & Stanton, supra note 4. 
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The media’s recent interest in the wrongfully convicted13 mirrors a 
growing list of law review articles and student comments on the subject.  
Many have called attention to the need for states to enact compensation 
statutes or improve existing ones.  But almost none have criticized a rigid, 
unjust, and anachronistic element that is contained in two-thirds of this 
country’s compensation statutes.  Compensation is barred entirely if the 
wrongfully convicted claimant has “caused or contributed”14 to his or her 
conviction, pleaded guilty, or committed acts that could constitute any other 
crime.15  This Comment recognizes the value of considering a claimant’s con-
tributory conduct in assessing compensation for wrongful conviction.  It 
argues, however, that similar to comparative fault, such conduct should 
reduce compensation rather than bar it automatically. 

Part I briefly discusses the problem of wrongful conviction and considers 
how compensation may be obtained.  Although existing compensation 
statutes require revision, statutory compensation schemes are more reliable 
and fair than alternative means of redress.  Accordingly, Part I then considers 
the various efficiency and fairness-based arguments offered both in favor of 
and against statutory compensation.  Part II introduces the “cause or 
contribute” element by discussing its role historically and how it is used 
today.  Part II then highlights arguments supporting this element and those 
opposing it.  It concludes that a claimant’s contributory conduct should be a 
factor in determining the quantum of damages rather than per se eligibility. 

Part III proposes that states make compensation available regardless of 
whether the government was “at fault” for the wrongful conviction (for example, 
through prosecutorial misconduct), but reduce compensation in proportion to 
the claimant’s contributory conduct.  To support this proposal, Part III 
discusses why comparative fault has eclipsed contributory negligence in tort 
law generally, suggesting that such reasons compel a similar result here.  It 
also argues that a comparative fault approach would better serve the broader 
justifications that underlie statutory compensation.  Finally, Part IV discusses 

                                                                                                                            
 13. This Comment uses the term “wrongfully convicted” to refer to individuals who were 
convicted of—and incarcerated for—a crime for which they were actually innocent (as defined by 
relevant legal standards).  It does not refer to individuals who were released from prison on the basis 
of procedural grounds alone.  For a discussion of why the latter class of individuals may also deserve 
compensation, see Jonathan L. Entin, Being the Government Means (Almost) Never Having to Say 
You’re Sorry: The Sam Sheppard Case and the Meaning of Wrongful Imprisonment, 38 AKRON L. REV. 
139, 173–78 (2005). 
 14. In general, this Comment refers to the “cause or contribute” element, or simply “the 
element,” to indicate the various requirements that bar compensation on the basis of a claimant’s 
“contributory conduct.”  See infra notes 153–157 and accompanying text. 
 15. See id. 
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several other common law countries that have specifically rejected a con-
tributory negligence approach to compensating the wrongfully convicted.  
These countries’ employment of a framework similar to the one proposed 
here helps to demonstrate its practicability and to support its adoption in the 
United States. 

I. STATUTORY COMPENSATION 

A. The Problem of Wrongful Conviction 

The state can no longer persist “in the self-deceiving assumption that 
only guilty persons are convicted.”16  In the years since Professor Edwin 
Borchard’s 1932 classic, Convicting the Innocent,17 a number of authors have 
provided vivid accounts of individuals who were wrongfully convicted and 
incarcerated.18  The media has also shown growing interest in this subject.19  
According to one study,20 the two main causes of wrongful convictions are 
mistaken witness identification21 and laboratory science error.22  Ineffective 

                                                                                                                            
 16. J.H. Wigmore, Editorial, The Bill to Make Compensation to Persons Erroneously Convicted of 
Crime, 3 J. AM. INST. CRIM. L. & CRIMINOLOGY 665, 665 (1913).  Wigmore claimed that self-deception 
and shame explained why the state had yet to provide compensation to the wrongfully convicted.  
See id.  Judge Learned Hand exemplifies the sentiment that Wigmore criticized in his statement that 
“[o]ur procedure has been always haunted by the ghost of the innocent man convicted.  It is an unreal 
dream.”  United States v. Garsson, 291 F. 646, 649 (S.D.N.Y. 1923). 
 17. EDWIN M. BORCHARD, CONVICTING THE INNOCENT: ERRORS OF CRIMINAL JUSTICE 
(Archon Books 1961) (1932). 
 18. See, e.g., SCOTT CHRISTIANSON, INNOCENT: INSIDE WRONGFUL CONVICTION CASES 
(2004); JIM DWYER ET AL., ACTUAL INNOCENCE: FIVE DAYS TO EXECUTION AND OTHER 
DISPATCHES FROM THE WRONGFULLY CONVICTED (2000); JEROME FRANK & BARBARA FRANK, 
NOT GUILTY (1957); MICHAEL L. RADELET ET AL., IN SPITE OF INNOCENCE: ERRONEOUS 
CONVICTIONS IN CAPITAL CASES (1992). 
 19. See, e.g., sources cited supra note 4; see also Solomon Moore, DNA Exoneration Leads to 
Change in Legal System, N.Y. TIMES, Oct. 1, 2007, at A1; Henry Weinstein, State Fails Wrongly 
Convicted Prisoners, L.A. TIMES, Feb. 23, 2008, at B3. 
 20. DWYER ET AL., supra note 18, at 263. 
 21. Id.  “Eyewitness misidentification testimony was a factor in 77 percent of post-conviction 
DNA exoneration cases in the U.S., making it the leading cause of these wrongful convictions.”  The 
Innocence Project, News and Information: Facts on Post-Conviction DNA Exoneration, 
http://www.innocenceproject.org/Content/351.php (last visited Aug. 4, 2008). 
 22. DWYER ET AL., supra note 18, at 263.  It has also been noted that 

[l]ab error and junk science have played a role in 65 percent of wrongful convictions.  In 
over half of DNA exonerations, the misapplication of forensic disciplines—such as blood 
type testing, hair analysis, fingerprint analysis, bite mark analysis, and more—has played a 
role in convicting the innocent.  In these cases, forensic scientists and prosecutors 
presented fraudulent, exaggerated, or otherwise tainted evidence to the judge or jury which 
led to the wrongful conviction. 

The Innocence Project, supra note 21. 
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assistance of counsel, false confessions, government misconduct, and the use 
of unreliable informants were also identified as contributing factors in a 
significant percentage of wrongful convictions.23  With improvements in 
DNA technology and the efforts of advocacy groups like the Innocence 
Project,24 there have been over two hundred post-conviction DNA exon-
erations in the past two decades.25  Recently, both federal and state lawmakers 
have passed legislation promoting the use of DNA testing to help identify the 
wrongfully convicted and to prevent future wrongful convictions.26 

It is difficult to overestimate the harm caused by wrongful conviction 
and incarceration.27  Following their release from prison, the wrongfully 
convicted often lack money, education, and job skills, and are likely to suffer 
from physical and psychological trauma.28  One wrongfully incarcerated 
individual29 summed up the situation thus: “This thing completely destroys a 

                                                                                                                            
 23. DWYER ET AL., supra note 18, at 263.  “False confessions and incriminating statements 
lead to wrongful convictions in 25 percent of [post-conviction DNA exoneration] cases. . . . Snitches 
contribute to wrongful convictions in 15 percent of [post-conviction DNA exoneration] cases.”  The 
Innocence Project, supra note 21; see also The Innocence Project, Understand the Causes: 
Government Misconduct, http://innocenceproject.org/understand/Government-Misconduct.php 
(last visited Aug. 4, 2008) (noting that police misconduct was a factor in 37 of the first 74 DNA 
exonerations and prosecutorial misconduct in 33 out of 74). 
 24. The Innocence Project, http://www.innocenceproject.org (last visited Aug. 4, 2008). 
 25. Santos, Bill Would Give Tax Break, supra note 4.  Since 1989, more than 400 people have 
been exonerated by other types of evidence.  Id. 
 26. See, e.g., Justice for All Act of 2004, Pub. L. No. 108-405, 118 Stat. 2260 (codified as 
amended at 28 U.S.C. § 2513 (2000 & Supp. 2005)); VT. STAT. ANN. tit. 13, § 5561 (Supp. 2007). 
 27. Howard S. Master, Note, Revisiting the Takings-Based Argument for Compensating the 
Wrongfully Convicted, 60 N.Y.U. ANN. SURV. AM. L. 97, 103 (2004).  “[T]hey have lost their jobs 
and their good reputations, were unable to earn income while incarcerated, have often expended 
large amounts of money on legal services, have been deprived of liberty, sometimes for years, and 
have suffered detrimental psychological consequences.”  Id. at 102; see also Campbell v. State, 62 
N.Y.S.2d 638, 642–43 (N.Y. Ct. Cl. 1946) (describing the multiple ways in which the plaintiff 
“suffered grievously” as a result of his wrongful conviction); N.Y. LAW REVISION COMM’N, REPORT 
TO THE GOVERNOR ON REDRESS FOR INNOCENT PERSONS UNJUSTLY CONVICTED AND 
SUBSEQUENTLY IMPRISONED, 1984 N.Y. Consol. Laws Adv. Legis. Serv. 3314 (LexisNexis) [hereinafter 
LAW REVISION COMMISSION] (“Few occurrences are more tragic than the conviction and 
imprisonment of a person for a crime he did not commit.”); MANITOBA JUSTICE, Compensation: 
What Are the Effects of Wrongful Conviction and Imprisonment Which Should Be Considered in 
Determining the Appropriate Compensation?, in THE INQUIRY REGARDING THOMAS SOPHONOW 
(2000), http://www.gov.mb.ca/justice/publications/sophonow/compensation/whatare.html (outlining 
the deleterious effects of wrongful conviction that should be considered in determining compensation). 
 28. Shawn Armbrust, When Money Isn’t Enough: The Case for Holistic Compensation of the 
Wrongfully Convicted, 41 AM. CRIM. L. REV. 157, 173–79 (2004).  See generally Adrian T. Grounds, 
Understanding the Effects of Wrongful Imprisonment, 32 CRIME & JUST. 1 (2005) (detailing a clinical 
study of the psychological damage caused to eighteen wrongfully convicted individuals). 
 29. Kirk Bloodsworth was incarcerated for nine years on charges of rape and murder based on 
mistaken eyewitness identifications.  Sara Rimer, Life After Death Row, N.Y. TIMES MAG., Dec. 10, 
2000, at 102. 
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person’s life.  Every rock, every branch, every grain of your existence is picked 
up and thrown down into a heap.”30  Countless stories illustrate this kind of 
aftermath.  Moreover, the burden of wrongful conviction is not uniformly distrib-
uted.  Minorities and the poor disproportionately suffer its detrimental effects.31 

B. Compensation Statutes: The Best Means for Redress  
But Still Deficient 

Individuals who have been wrongfully convicted have three ways to seek 
compensation.  They can sue the government, persuade the legislature to pass 
a private “moral obligation” bill, or file a claim under a statutory compensation 
scheme.32  Successful tort suits against the government or government officials 
are rare due to sovereign immunity and various substantial burdens of 
proof.33  Obtaining compensation through the passage of a private bill is 
similarly difficult.34  In light of such obstacles, and because wrongful convictions 

                                                                                                                            
 30. Id. at 108.  Bloodsworth continued, “[n]o matter what happens to you, you are constantly put 
under this eye of distrust that you can never shake . . . . It never, ever ends.  It never ends.”  Id. at 102; see 
also Santos, Free and Uneasy, supra note 4 (“I’m free, but I’m trapped, and no matter how much I run, I’ll 
never make up for the lost time.” (quoting a recently released exoneree who spent sixteen years in prison)). 
 31. See Louise Radnofsky, Compensating the Wrongfully Convicted, AM. PROSPECT, July 25, 2007, 
http://www.prospect.org/cs/articles?article=compensating_the_wrongly_convicted.  Professor Adele 
Bernhard notes that the majority of exonerees are black and poor and suggests that the dearth of 
compensation legislation may result because “their lives, free or behind bars, are simply not valued 
highly enough.”  Id.; see also The Innocence Project, supra note 21 (indicating that 61 percent of the 
post-conviction DNA exonerees are African American and 9 percent are Latino); cf. Master, supra 
note 27, at 115–16; Arthur L. Rizer, III, Comment, The Race Effect on Wrongful Convictions, 29 WM. 
MITCHELL L. REV. 845, 860 (2003) (discussing how various aspects of the criminal justice system 
“contribute to racial disparities in wrongful convictions”).  For a discussion of how jury composition 
and cross-racial identification affect wrongful conviction, see Natasha L. Brooks, Comment, Texas, 
Step Up to the Plate and Compensate: Face to Face With Joyce Ann Brown, Wrongfully Convicted Never 
to Receive Compensation, 4 SCHOLAR 45, 53–57 (2001). 
 32. Lauren C. Boucher, Comment, Advancing the Argument in Favor of State Compensation for 
the Erroneously Convicted and Wrongfully Incarcerated, 56 CATH. U. L. REV. 1069, 1082 (2007); 
Joseph H. King, Jr., Comment, Compensation of Persons Erroneously Confined by the State, 118 U. PA. 
L. REV. 1091, 1098–1111 (1970); Christine L. Zaremski, Comment, The Compensation of Erroneously 
Convicted Individuals in Pennsylvania, 43 DUQ. L. REV. 429, 433 (2005). 
 33. Boucher, supra note 32, at 1082–83; King, supra note 32; Zaremski, supra note 32.  Common 
law intentional tort suits may be based upon false imprisonment, malicious prosecution, or abuse of process.  
Master, supra note 27, at 105.  A wrongfully convicted individual may also file a claim under a federal 
civil rights statute such as 42 U.S.C. § 1983 (2000).  Master, supra note 27, at 105.  However, the 
inability to prove a lack of probable cause often precludes these claims’ success.  Id.; King, supra note 32, 
1098–1107 (discussing various barriers to successful tort claims based on wrongful conviction). 
 34. Adele Bernhard, When Justice Fails: Indemnification for Unjust Conviction, 6 U. CHI. L. SCH. 
ROUNDTABLE 73, 94 (1999).  Professor Bernhard notes that some state constitutions have been interpreted 
to prohibit private bills.  Id.  Moreover, obtaining compensation though a private bill is a lengthy and 
uncertain process and is largely dependent upon political connections and luck.  Id.; King, supra note 32, 
1107–09. 
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sometimes occur without “fault,”35 scholars have long urged the government 
to establish strict liability statutes that provide the wrongfully convicted a 
direct legal right to compensation.36  Currently, twenty-two states, the 
District of Columbia, and the federal government have enacted statutes 
establishing a claim against the government for wrongful conviction and 
incarceration.37  All of these statutes operate under a strict liability 
framework: The claimant does not need to prove fault on the part of the 
government or its agents.38  Such statutes vary widely in their procedural and 
substantive requirements as well as their limitations on awards.39  Many 
statutes require victims of wrongful conviction to jump substantial hurdles, 

                                                                                                                            
 35. A wrongful conviction may occur because the jury was simply mistaken, for example, or 
because an eyewitness made an innocent error.  See supra note 21. 
 36. See generally Bernhard, supra note 34, at 92–96; Edwin Borchard, State Indemnity for Errors 
of Criminal Justice, 21 B.U. L. REV. 201 (1941); King, supra note 32; Keith S. Rosenn, Compensating 
the Innocent Accused, 37 OHIO ST. L.J. 705, 715–17 (1976); Wigmore, supra note 16, at 665–67; 
Note, Postrelease Remedies for Wrongful Conviction, 74 HARV. L. REV. 1615, 1626–29 (1961). 
 37. See 28 U.S.C. § 1495 (2000); 28 U.S.C § 2513 (2000 & Supp. 2005); ALA. CODE §§ 29-
2-150 to -165 (LexisNexis 2003); CAL. PENAL CODE §§ 4900–4906 (West 2000 & Supp. 2008); 
D.C. CODE § 2-421 to -425 (2001); 705 ILL. COMP. STAT. ANN. 505/8(C) (West 2007); IOWA 
CODE ANN. § 663A.1 (West 1998); LA. REV. STAT. ANN. § 15:572.8 (Supp. 2008); ME. REV. STAT. 
ANN. tit. 14, § 8241–8244 (1964); MD. CODE ANN., STATE FIN. & PROC. § 10-501 (LexisNexis 2006); 
MASS. GEN. LAWS ANN. ch. 258D, §§ 1–9 (West 2006); MO. ANN. STAT. § 650.055 (West 
2006); MONT. CODE ANN. § 53-1-214 (2007); N.H. REV. STAT. ANN. § 541-B:14(II) (2006); N.J. 
STAT. ANN. §§ 52:4C-1 to -6 (West 2001); N.Y. CT. CL. ACT § 8-b (McKinney 1989); N.C. 
GEN. STAT. § 148-82 to -84 (2005); OHIO REV. CODE ANN. § 2743.48–.49 (LexisNexis 
1994); OKLA. STAT. ANN. tit. 51, § 154 (2008); TENN. CODE ANN. § 9-8-108(a)(7) (Supp. 2007); 
TEX. CIV. PRAC. & REM. CODE ANN. § 103.001–.003 (Vernon 2005); VT. STAT. ANN. tit. 13, § 5574 
(Supp. 2007); VA. CODE ANN. §§ 8.01-195.10 to .12 (2007); W. VA. CODE ANN. § 14-2-13a 
(LexisNexis 2004); WIS. STAT. ANN. § 775.05 (West 2001). 
 38. John J. Johnston, Comment & Note, Reasonover v. Washington: Toward a Just Treatment 
of the Wrongfully Convicted in Missouri, 68 UMKC L. REV. 411, 420 (2000).  Johnston suggests that 
compensation statutes’ use of a strict liability framework may demonstrate either a general acceptance 
of the idea that “strict liability is conceptually superior in this context” or simply an acknowledgment 
that fault-based liability “will fail to redress a vast majority of colorable claims.”  Id. at 420–21. 
 39. Boucher, supra note 32, at 1085–87.  Compensation statutes vary in many respects, 
including claim filing requirements (for example, that there was no guilty plea, the conviction was for 
a felony, and/or the claimant was pardoned by the governor) and the amount of potential compensation 
(ranging from educational aid alone to $100,000 per year to no cap at all).  See id. at 1087; see also 
Bernhard, supra note 34, at 101–10 (analyzing various aspects of then-existing compensation statutes); 
infra note 55 and accompanying text.  These statutory schemes also vary in applicable standards of 
proof and fora through which such claims may be heard.  Compare N.Y. CT. CL. ACT § 8-b (requir-
ing proof by clear and convincing evidence, providing the Court of Claims with original jurisdiction), 
and OKLA. STAT. ANN. tit. 51, § 154(B)(2)(e)(2) (clear and convincing evidence, civil court), with 
MD. CODE ANN., STATE FIN. & PROC. § 10-501 (LexisNexis 2006) (conclusive evidence, Board of 
Public Works), and TEX. CIV. PRAC. & REM. CODE ANN. § 103.001–.002, .051, .101–.102 
(preponderance of the evidence, civil court or administrative proceeding with comptroller). 
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and the statutes often provide inadequate levels of compensation even then.40  
Nonetheless, presumably the likelihood of compensation is significantly greater 
in these jurisdictions with compensation statutes than in the twenty-eight 
states without such statutes.41  In short, though many compensation statutes 
require “modernization,”42 statutory compensation is still “the only reliable 
and fair response to the inevitable mistakes that occur as a byproduct 
of . . . [our] criminal justice system.”43 

C. Objections and Justifications for Statutory Compensation 

Scholars have raised both efficiency and fairness-based44 arguments for 
objecting to as well as justifying government compensation for the wrongfully 
convicted.45  Some of these arguments are more persuasive than others.  
Interestingly, Jeremy Bentham considered the state’s obligation to compensate 
the wrongfully convicted “so obvious that any attempt to demonstrate it 

                                                                                                                            
 40. See Master, supra note 27, at 107–09; see also CAL. COMM’N ON THE FAIR ADMIN. OF 
JUSTICE, REPORT AND RECOMMENDATIONS ON REMEDIES 2 (2008), available at http://www.ccfaj.org/ 
documents/reports/incompentence/official/REPORT%20AND%20RECOMMENDATIONS%20ON
%20REMEDIES.pdf [hereinafter CAL. COMM’N REPORT] (“[The wrongfully convicted] face many 
difficult obstacles to full restoration of their rights and liberties, and the compensation they receive 
for their losses is frequently inadequate.”). 
 41. Cf. Santos & Roberts, supra note 4 (“Twenty-eight states offer nothing—including states 
with multiple cases of discredited convictions—forcing former inmates to sue in state or federal court.  
There they have the difficult task of proving bad faith or intentional misconduct by authorities.  But 
when they succeed . . . the payouts can be substantial.”). 
 42. AM. BAR ASS’N SECTION OF CRIMINAL JUSTICE, REPORT TO THE HOUSE OF DELEGATES 
5 (2005), available at http://www.abanet.org/crimjust/policy/my05108a.pdf; see also Adele Bernhard, 
Justice Still Fails: A Review of Recent Efforts to Compensate Individuals Who Have Been Unjustly 
Convicted and Later Exonerated, 52 DRAKE L. REV. 703, 705 (2004).  See generally Armbrust, supra 
note 28 (discussing the inadequacies of then-existing compensation statutes); Alberto B. Lopez, $10 
and a Denim Jacket?  A Model Statute for Compensating the Wrongly Convicted, 36 GA. L. REV. 665, 
703–20 (2002) (addressing undercompensation of statutes and proposing a capped formula that 
compensates for economic as well as noneconomic injuries). 
 43. Bernhard, supra note 34, at 74; see also Boucher, supra note 32, at 1097; King, supra note 
32, at 1111; Lopez, supra note 42, at 704 (“Despite the risk of undercompensation, statutory 
compensation provides the most equitable and readily available remedy in comparison to those based 
upon special legislation or litigation.”). 
 44. In philosophy, the arguments that follow would be labeled—perhaps more accurately—as 
“consequentialist” and “nonconsequentialist,” or “deontological.”  Since the terms “efficiency” and 
“fairness” are more commonly used in the field of law, this Comment will use these somewhat looser 
expressions instead. 
 45. See Master, supra note 27, at 110–16.  The general framework for the following section 
and the categorization of the subsections are modeled after Master’s discussion about the various 
rationales for compensation.  See id.  While there is certainly overlap between the fairness and 
efficiency-based arguments that follow, it is still useful to analyze the arguments in this way. 
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could only obscure it.”46  While this may seem right,47 it is telling that less 
than half of the states provide a legal right to compensation to the wrongfully 
convicted.48  Apparently the obligation to compensate the wrongfully convicted 
is not obvious enough. 

1. Objections to Statutory Compensation 

a. Efficiency Objections 

Given the difficulty of predicting the extent of state liability, concerns 
about cost are often raised.49  Indeed, perceptions about the high cost of 
compensating the wrongfully convicted deterred the acceptance of liability 
for many decades in European countries.50  In the United States, fear of the 
“severe burdens on the State treasury” and a flood of “speculative claims” led 
Borchard to recommend that relief for wrongful conviction be limited to 
$5000.51  Some contemporary lawmakers still contend that compensation 
statutes “will be increasingly expensive as an ever larger number of exonerees 

                                                                                                                            
 46. Edwin M. Borchard, European Systems of State Indemnity for Errors of Criminal Justice, 3 J. 
AM. INST. CRIM. L. & CRIMINOLOGY 684, 691 (1913). 
 47. Cf. H. Archibald Kaiser, Wrongful Conviction and Imprisonment: Towards an End to the 
Compensatory Obstacle Course, 9 WINDSOR Y.B. ACCESS JUST. 96, 103 (1989) (“Fundamentally, 
there is something appealingly symmetrical about a system which emphasizes due process and the 
presumption of innocence and compensates those whose experience falls short of the judicial ideal.”). 
 48. See sources cited supra note 37 and accompanying text. 
 49. See, e.g., Santos & Roberts, supra note 4.  “‘Once you open up those floodgates, where do 
you get all the money to pay for these falsely charged people?’ asked state Rep. Thomas R. Caltagirone 
of Pennsylvania, co-chairman of that state’s House Judiciary Committee, where a compensation bill 
recently stalled. ‘How much money is it going to require?  How much is a person worth?’”  Id.; see also 
N.Z. LAW COMM’N, COMPENSATING THE WRONGFULLY CONVICTED, para. 37 (Parliamentary 
Paper E 31AJ) (1998), available at http://www.lawcom.govt.nz/UploadFiles/Publications/ 
Publication_48_94_R49.pdf [hereinafter N.Z. LAW COMM’N]; Bernhard, supra note 42, at 713; 
Kaiser, supra note 47, at 108; Rosenn, supra note 36, at 725; see also infra notes 171, 262 and 
accompanying text. 
 50. Borchard, supra note 46, at 694 (“The reason for the delay was in part the unwillingness 
to open already cramped treasuries to unlimited inroads . . . .”); see also id. at 697 (“The debates 
preceding the enactment of many of the [European] statutes show clearly that the fear of inroads on 
the State Treasury prevented the extension of the right and the removal of limitations in cases where 
an award was otherwise recognized as just.”). 
 51. Borchard, supra note 36, at 209; see also Rosenn, supra note 36, at 725 (noting that 
Borchard “felt obliged to urge” a ceiling this low).  From the enactment of the first federal 
compensation statute in 1938 until the “Justice for All Act” was passed in October 2004, awards 
against the United States for wrongful conviction were capped at $5000.  See Justice for All Act of 
2004, Pub. L. No. 108-405, 118 Stat. 2260 (codified as amended at 28 U.S.C. § 2513(e) (Supp. 
2005)) (raising the maximum compensation to $50,000 per year for noncapital cases and $100,000 
per year for capital cases); Recent Statutes, Criminal Law—Federal Statute Providing for Indemnity to 
Persons Erroneously Convicted and Imprisoned, 52 HARV. L. REV. 333 (1938). 
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petition for awards.”52  The difficulties of establishing the “proper limitations 
of the right”53 and of recognizing and valuing legitimate claims54 amplify such 
concerns.  Presumably, worries about cost are inherent in some states’ par-
ticularly low caps on compensation awards55 and in other states’ unwillingness 
to adopt compensation statutes in the first place.56  Such objections are 
unpersuasive.  First, statutory compensation schemes are not prohibitively 
expensive.57  Even in New York, a state with one of the largest number of 
compensation claims, “the cost of compensating deserving individuals has 
been minimal.”58  Second, given the compelling efficiency and fairness-based 
justifications for statutory compensation, the costs are worthwhile.59 

Another objection is that state liability to the wrongfully convicted may 
affect the criminal justice system in various negative ways.60  The threat of 
liability may cause police and prosecutors to be less vigorous in their work or 

                                                                                                                            
 52. Bernhard, supra note 42, at 713 (citing interviews with Ann Lambert, Legislative Counsel, 
ACLU of Mass., and Sharon Bivens, Ala. Legislative Fiscal Office); see also LAW REVISION 
COMMISSION, supra note 27, at 3352 (“[T]he Commission is mindful that the State also has a 
responsibility to assure that it is not overwhelmed with enormous monetary liability and that the 
Court of Claims and the District Attorney’s offices are not inundated with baseless claims of unjust 
conviction and imprisonment.”); supra note 49. 
 53. Borchard, supra note 46, at 694. 
 54. See id.; see also Wigmore, supra note 16 (“The state is apt to be indifferent and heartless 
when its own wrongdoings and blunders are to be redressed.  The reason lies partly in the difficulties 
of providing the proper machinery.”). 
 55. Bernhard, supra note 34, at 106 (“States may have limited awards out of fear that the sheer 
number of claims would strain state budgets.”); see, e.g., MONT. CODE ANN. § 53-1-214 (2006) (providing 
only a nonmonetary award—educational aid—for wrongful conviction claims); N.H. REV. 
STAT. ANN. § 541-B:14(II) (2007) (limiting the total award for wrongful conviction to $20,000); 
WIS. STAT. ANN. § 775.05 (West 2001) (stating a $25,000 limit, with the possibility of a larger award 
if the legislature appropriates additional funds at the request of the Claims Board). 
 56. See Santos & Roberts, supra note 4 (quoting state representatives from Pennsylvania and 
Florida who suggested that concerns about cost have prevented the enactment of pending compen-
sation statutes). 
 57. See Bernhard, supra note 34, at 105–07; Bernhard, supra note 42, at 713–16; Boucher, 
supra note 32, at 1098–99 (“With regard to cost, ‘a compensation scheme need not bankrupt a 
state.’” (quoting Gary Young, No Easy Windfalls for Exonerated; Wrongfully Imprisoned Have Uphill 
Fight, NAT’L L.J., Dec. 16, 2002, at A1)); Kaiser, supra note 47, at 108; Lopez, supra note 42, at 719–20. 
 58. Bernhard, supra note 42, at 715–16. 
 59. See infra Part I.C.2; see also LAW REVISION COMMISSION, supra note 27, at 3317 (“The 
strength of our system of government is its ability to cope with new situations as they arise and 
expand to meet the demands of its citizenry.”); Kaiser, supra note 47, at 109.  In response to cost-based 
objections to statutory compensation Kaiser notes: 

One might first throw back the traditional rejoinder: What price justice?  This response 
involves a rejection of the question and does not permit any middle ground involving 
assessment and minimization of costs.  This position is based on an assumption that it is 
simply imperative that the state make amends for its infliction of harm on innocent citizens. 

Id. at 108. 
 60. Kaiser, supra note 47, at 109. 
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to consider extraneous factors in their prosecutions.61  Juries may be less 
likely to acquit if they know that an erroneous conviction could result in 
compensation.62  And an “already overburdened criminal justice system” may 
“grind to a halt” if it has to deal with a new complex system of compensa-
tion.63  However, the experience of compensation schemes in this country 
and abroad undercuts these concerns.64  In countries that employ statutory 
compensation schemes, “there has been no damage to the prestige of the 
judicial system.”65  Indeed, when “serious errors [are] admitted and redressed,” 
there is likely to be “more reliable prosecutions and higher general public 
regard for the criminal justice system.”66 

Finally, there is a sense that mistakes are rare, inevitable, and 
excusable.67  Discovery of such mistakes simply “demonstrates that ‘the system 
works,’”68 and the wrongfully convicted receive justice by being released.  
However, while wrongful convictions may be inevitable, they are neither rare 
nor excusable, and release from incarceration is inadequate justice.  Such 
rationales are only defensible if “one is content with the patent inadequacies 
of the status quo.”69   

b. Fairness Objections 

Three fairness-based objections to state liability for wrongful conviction 
stem from different attitudes about where to place the blame for such occurrences. 

The first objection is that because the criminal justice system is a 
societal safeguard and a sovereign right, the state cannot be held accountable 

                                                                                                                            
 61. N.Z. LAW COMM’N, supra note 49, para. 36; Kaiser, supra note 47, at 109; cf. United 
States v. Keegan, 71 F. Supp. 623, 626 (S.D.N.Y. 1947) (“It has been said that it would be injurious 
to the public interest if a government hesitated to prosecute a suspected guilty person for fear of 
striking an innocent one.”). 
 62. Kaiser, supra note 47, at 109; N.Z. LAW COMM’N, supra note 49, para. 36. 
 63. Kaiser, supra note 47, at 109. 
 64. See id. 
 65. Id. (internal quotations omitted) (quoting Carolyn Shelbourne, Compensation for Detention, 
1978 CRIM. L. REV. 22, 30). 
 66. Id. 
 67. See N.Z. LAW COMM’N, supra note 49, at para. 34; Borchard, supra note 36, at 210; 
Richard C. Donnelly, Unconvicting the Innocent, 6 VAND. L. REV. 20, 35 (1952); Kaiser, supra note 
47, at 109.  In response, both Borchard and Donnelly point out that the limited number of demands 
on the treasury should overcome any hesitation about providing statutory compensation.  See Borchard, 
supra note 36, at 210; Donnelly, supra, at 35. 
 68. CHRISTIANSON, supra note 18, at 1; see also N.Z. LAW COMM’N, supra note 49, para. 34; 
Kaiser, supra note 47, at 109. 
 69. See Kaiser, supra note 47, at 109. 
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for the individual burdens of wrongful conviction.70  Conviction of the guilty 
and acquittal of the innocent are not guaranteed.  All that is guaranteed is 
that the proper processes and procedures will be followed, and if they are, 
then a wrongfully convicted individual should have no claim against the 
state.71  Borchard identifies this argument as an “act of state theory” and an 
avowal of the assumption of risk doctrine.72  Similar to the doctrine of sover-
eign immunity, it ignores the issue of blame and relies upon the role of the 
state in administering the criminal justice system.  As long as the state acts 
within its power, the wrongfully convicted must bear the burden of state error 
by virtue of their “citizenship.”73  This argument has been rejected through 
analogy to the principle of eminent domain and by basic considerations of 
fairness: “[I]t is ‘thoroughly illogical that in a legal system an innocent person 
may be deprived of his liberty, which is much dearer to him than property, 
by his sovereign, without compensation, although he cannot be so deprived 
of his property.’”74 

The second argues that the state should not be liable for compensating 
the wrongfully convicted when it is not to blame.75  If there was no malicious 
intent and the wrongful conviction was not foreseeable, then it is unfair for 
the government—or perhaps more accurately, taxpayers—to assume respon-
sibility.76  Similarly, blame may lie with the jury rather than the government.  
To hold the government “liable for unjust verdicts of juries [would be] ‘most 
objectionable.’”77  This argument has been undermined by the adoption 
of strict liability regimes like worker’s compensation, where “liability is 

                                                                                                                            
 70. See LAW REVISION COMMISSION, supra note 27, at 3316; Borchard, supra note 46, at 684; 
Wigmore, supra note 16 (attributing the state’s reluctance to compensate the wrongfully convicted in 
part to the “principle that individual sacrifices must often be borne for the public good”). 
 71. See LAW REVISION COMMISSION, supra note 27, at 3316 (quoting G. LOUIS JOUGHIN & 
EDMUND M. MORGAN, THE LEGACY OF SACCO AND VANZETTI, at vi (1948)); Borchard, supra note 
46, at 694. 
 72. Borchard, supra note 46, at 694; see also Boucher, supra note 32, at 1100. 
 73. Borchard, supra note 46, at 695 (“The state acting legally can legally injure no one.”); 
Boucher, supra note 32, at 1100. 
 74. United States v. Keegan, 71 F. Supp. 623, 626 (S.D.N.Y. 1947); see also LAW REVISION 
COMMISSION, supra note 27, at 3316 (quoting Keegan, 71 F. Supp. 623); Borchard, supra note 46, at 695. 
 75. Borchard, supra note 46, at 696 (“This principle of no liability without fault has been 
incorporated into the civil or private law of all civilized countries . . . .”). 
 76. Boucher, supra note 32, at 1100.  On the other hand, if there was malicious intent and 
the wrongful conviction was foreseeable, compensation could presumably be obtained through other 
means.  See Borchard, supra note 46, at 694; supra note 33. 
 77. LAW REVISION COMMISSION, supra note 27, at 3337. 



240 56 UCLA LAW REVIEW 227 (2008) 

 
 

predicated on the mere causal relation between the act and the injury, 
whether inflicted with or without fault.”78 

The third objection to compensation stems from the notion that many 
wrongfully convicted individuals are themselves to blame, and should not be 
rewarded.79  Professor Adele Bernhard notes that contrary to “our national 
rhetoric,” a presumption of guilt—rather than innocence—generally accom-
panies an individual’s arrest and accusation for committing a serious crime.80   

Consequently, prosecutors’ bias against the accused and reluctance to 
recognize their own mistakes “color [their] attitudes toward compensation 
legislation.”81  This is unfortunate; “vague and inchoate suspicion of anyone 
who has been arrested, prosecuted, and convicted”82 should not preclude the 
enactment of fair and effective compensation schemes.  However legitimate it 
is to reduce compensation in light of a claimant’s conduct in contributing to the 
wrongful conviction,83 the state should not be permitted to “evad[e] and project[ ] 
responsibility [by] scapegoating and blaming the victim for its errors.”84 

2. Justifications for Statutory Compensation 

a. Efficiency Justifications 

(1) Motivate Greater Care 

Notwithstanding the great care exercised in operating the criminal justice 
system, innocent people will inevitably be wrongfully convicted.85  By making 

                                                                                                                            
 78. Borchard, supra note 46, at 696.  “The workmen’s compensation acts are perhaps the 
clearest illustration of this change in legal principle, at least as applied to cases in which a large social 
group is subjected to the danger of recurring accident and a more equitable distribution of the loss is 
mandatory.”  Id. 
 79. Cf. CHRISTIANSON, supra note 18, at 1 (“Some hard liners deny that anyone ever gets 
wrongfully convicted.  Those in prison, they say, must be guilty of something—otherwise they 
wouldn’t be imprisoned.”). 
 80. Bernhard, supra note 42, at 716. 
 81. Id. (“Even when DNA evidence clearly exonerates, prosecutors have trouble admitting 
that they convicted the wrong person.”); see also BORCHARD, supra note 17, at vii (‘“Innocent men 
are never convicted.  Don’t worry about it, it never happens in the world.  It is a physical impossi-
bility.’” (attributing this quote to a Massachusetts district attorney)). 
 82. Bernhard, supra note 42, at 717. 
 83. See infra Part III. 
 84. Kaiser, supra note 47, at 136. 
 85. See Bernhard, supra note 34, at 112 (“[D]espite our highly technical rules, the adversary process, 
a multi-tiered appellate process and publicly funded defense counsel, innocent people are convicted.”); 
Borchard, supra note 46, at 690 (“[T]he conviction of innocent persons . . . [is] ‘as unavoidable a misfortune 
in our social order for the moral existence of the citizen, as hail or lightning is for his physical existence.’” 
(quoting 4 PASTORET, THEORIES DES LOIS PENALES 116 (1790))); Rosenn, supra note 36, at 716. 
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the state liable for wrongful convictions, compensation statutes shift the costs 
of erroneous conviction from the wrongfully convicted individuals to the state 
forcing the government to internalize a substantial negative externality.86  
Once these costs are internalized, the state will be motivated to take the proper 
level of care in order to prevent wrongful convictions.87  For example, the 
imposition of such costs will promote “norms of caution and propriety” on 
the part of police and prosecutors by discouraging groundless prosecutions, 
“or at least induc[ing] greater circumspection.”88  As Senator Patrick Leahy 
noted in reference to the Justice for All Act of 2004,89 increasing compen-
sation to the wrongfully convicted “encourages law enforcement to do their 
job in the first place.”90  At the same time, the prospect of state indemnifica-
tion will likely motivate more lawyers to represent the wrongfully convicted, 
thereby enhancing legal advocacy for this cause.91 

However, governments do not internalize costs like private firms,92 so 
imposing liability for wrongful conviction may not result in the reforms 
desired.  Then again, governments do care about the legitimacy of the 
                                                                                                                            
 86. See N.Z. LAW COMM’N, supra note 49, para. 32 (“[I]f the cost of malfunctions is borne by 
individuals and not by the state, the financial and policy implications . . . will be concealed.”); 
Rosenn, supra note 36, at 716 (“The reparation of damages caused by erroneous criminal accusations . . . is 
properly a cost of the operation of the criminal justice system.  It is difficult to see why the innocent 
victims should be forced to absorb this cost.”). 
 87. See N.Z. LAW COMM’N, supra note 49, para. 32 (“If the state must pay compensation, it 
has an incentive to ensure that mistakes are kept to a minimum.”); Boucher, supra note 32, at 1102 
(arguing that if “the least cost avoider theory” were applied to the criminal justice system, the state 
would have “an incentive to implement the cautionary measures in [its] control”).  Boucher argues 
that placing the cost of wrongful conviction on the state will motivate preventative measures like 
better eyewitness identification procedures, greater regulation of crime labs, and improved “indigent 
defense systems.”  Id. at 1102–03. 
 88. Kaiser, supra note 47, at 102–03; see Master, supra note 27, at 110–11 (noting that 
assuming government actors respond to the threat of liability, their motives will be “properly aligned 
with their ethical duties to do justice and seek truth” if the state is liable); Rosenn, supra note 36, at 
716 (“[I]mposi[tion of] these costs on the state may discourage police and prosecutors from bringing 
groundless prosecutions, or at least induce greater circumspection in invoking the machinery of the 
criminal justice system.”); id. at 726 (“Were these true costs [internalized,] . . . prompt and highly 
desirable reform of present free-wheeling police and prosecutorial practices might well result.”). 
 89. Pub. L. No. 108-405, 118 Stat. 2260 (codified as amended at 28 U.S.C. § 2513(e) 
(Supp. 2005)). 
 90. Radnofsky, supra note 31, at 2. 
 91. See Bernhard, supra note 34, at 107–08 (“Larger awards, and provision for attorney’s fees, 
will not only ensure that the wrongly convicted are adequately and fairly compensated for their 
loss, but will ensure that claimants can find counsel to assist them to pursue indemnification.”); Master, 
supra note 27, at 111; cf. Grania Langdon-Down, State of Denial, LAW SOCIETY’S GAZETTE, May 11, 
2006, at 20. 
 92. See, e.g., Daryl J. Levinson, Making Government Pay: Markets, Politics, and the Allocation of 
Constitutional Costs, 67 U. CHI. L. REV. 345, 348 (2000) (“Because government actors respond to 
political, not market, incentives, we should not assume that government will internalize social costs 
just because it is forced to make a budgetary outlay.”). 
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criminal justice system; “[p]olice and prosecutors must constantly rely on the 
trust of their community.”93  Wrongful convictions shatter that trust.94  When 
the state takes responsibility for compensating the wrongfully convicted, 
public confidence in the criminal justice system can be restored.95  Through 
whatever mechanisms, high profile wrongful conviction cases have motivated 
systemic reform.96  This result suggests that the enactment of a statutory compen-
sation scheme “can have a significant deterrent and reformative effect.”97 

(2) Spreading 

While the criminal justice system confers obvious and necessary benefits 
to society,98 the state’s “license to operate an imperfect system should not be 
absolute.”99  Accordingly, society as a whole should bear the risks of wrongful 
conviction—through state indemnification—for three reasons.  First, each 
member of society “acquiesce[s] in the use of an imperfect instrumentality,”100 
the criminal justice system, for the benefit of the other members.  For the 
sake of fairness and “as a matter of social adjustment,”101 the government 
should indemnify the “special sacrifices” certain individuals make for society’s 
benefit.102  Second, the state can more easily bear the harm caused by wrongful 
                                                                                                                            
 93. See Brandon L. Garrett, Innocence, Harmless Error, and Federal Wrongful Conviction Law, 
2005 WIS. L. REV. 35, 101. 
 94. Id. 
 95. N.Z. LAW COMM’N, supra note 49, para. 32; Kaiser, supra note 47, at 102. 
 96. See Garrett, supra note 93, at 101 n.319. 
 97. See id.  While Garrett’s focus is civil rights litigation, his argument that wrongful 
conviction suits can effect change also applies to statutory compensation claims.  Similar to “targeted 
constitutional tort suits,” statutory compensation claims threaten adverse publicity for the 
government while at the same time presenting the government with an opportunity “to assume 
accountability and to prevent future harm.”  Id. at 101. 
 98. King, supra note 32, at 1096 (“Certainly it is more important that there be an imperfect 
system, with its inherent risks of hardship, than that no system exist and the community be left 
unprotected from lawlessness.”); Master, supra note 27, at 111. 
 99. King, supra note 32, at 1096; cf. Master, supra note 27, at 112 (“[A]n adequate compensation 
regime for the wrongfully convicted would free the typical victim of wrongful conviction from total 
impoverishment while allowing the criminal justice system to continue to function.”). 
 100. King, supra note 32, at 1096–97. 
 101. Id. at 1097. 
 102. See Borchard, supra note 46, at 697 (“Where the common interest is joined for a common 
end, each individual member being subject to the same danger, the loss, when it occurs, should be borne 
by the community and not alone by the injured individual.”); Boucher, supra note 32, at 1101; see also 
Michael Higgins, Tough Luck for This Man, 85 A.B.A. J. 46, 47 (1999) (“Reformers say it’s time for 
government to start doing right by the wrongfully imprisoned.  Mistakes are an inevitable part of the 
system, they argue.  Shouldn’t society share the cost of making these people whole?”).  Senator Chuck 
Schumer notes, “The criminal justice system is not perfect, so at the very least, we ought to do what we 
can to make amends to the people who were wrongfully convicted—a very small number of people who 
pay a big, big price for those mistakes.”  Santos, Bill Would Give Tax Break, supra note 4. 
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convictions by spreading the costs to society as a whole.103  Third, shifting the 
social costs to the state also “enable[s] society to strike a better balance 
between” vigorous prosecution and care to avoid wrongful conviction.104 

b. Fairness Justifications 

(1) Redress for Government Injury 

Contractarian arguments for compensation to the wrongfully convicted 
have long been raised.105  The premise of these arguments is that each mem-
ber of society submits to the law in exchange for protection from others’ 
criminal acts and the right not to be wrongfully convicted.106  Since wrongful 
convictions imply the “state’s failure to fulfill its side of the social contract,”107 
some form of compensation is necessary.108  Although money cannot make 
the wrongfully convicted whole again,109 it may provide a sense of vindication.110  
It may also help to integrate the wrongfully convicted into mainstream 

                                                                                                                            
 103. See Borchard, supra note 36, at 208 (analogizing state indemnity to worker’s compensation 
and arguing that society should likewise distribute the loss among its members); King, supra note 32, 
at 1109 (arguing that the loss should be allocated to the state as the superior risk bearer, better 
equipped to spread the cost to the public); Rosenn, supra note 36, at 716 (“[T]he state is the ideal 
agency to spread the risk of loss over the entire society.” (citing Clarence Morris, Hazardous 
Enterprises and Risk Bearing Capacity, 61 YALE L.J. 1172 (1952))); see also Higgins, supra note 102, at 
47 (“What’s so shocking from a plain, moral perspective is that we don’t take on that respon-
sibility . . . . We let one individual suffer the whole burden.  It’s absolutely immoral.” (quoting 
Northwestern University law professor Larry Marshall)).  But see Bernhard, supra note 34, at 93 
(“Although society is in a better position to bear the cost of the injury than is the person who has 
been wrongfully convicted, that observation can be made any time a non-negligent accident occurs.”). 
 104. Master, supra note 27, at 112. 
 105. See Borchard, supra note 46, at 689–90.  Borchard notes that in 1782, Jean Pierre Brissot 
de Warville argued that failure to indemnify the wrongfully convicted was “inconsistent with the 
social contract.”  Id. at 690.  Six years later, Louis XVI declared to the French States-General that 
he considered indemnification of the wrongfully convicted “a debt of justice.”  Id. 
 106. Kaiser, supra note 47, at 101 (citing Ronald Dworkin, Principle, Policy, Procedure, in CRIME, 
PROOF AND PUNISHMENT: ESSAYS IN MEMORY OF SIR RUPERT CROSS 207 (1981)). 
 107. N.Z. LAW COMM’N, supra note 49, para. 31. 
 108. Id.; Kaiser, supra note 47, at 101 (“Where [the right not to be wrongfully convicted] 
has been trampled upon by the criminal justice system, the individual and society are fundamen-
tally threatened.”). 
 109. United States v. Keegan, 71 F. Supp. 623, 626 (S.D.N.Y. 1947) (“He cannot be made 
whole.  The wrong cannot be wholly righted . . . .”); see also LAW REVISION COMMISSION, supra 
note 27, at 3315; RADELET ET AL., supra note 18, at 245 (“The rest of us can’t begin to imagine the 
trauma [the wrongfully convicted individual] has gone through.  No amount of money could make 
him whole again.”).  See generally Santos, Free and Uneasy, supra note 4. 
 110. See RADELET ET AL., supra note 18, at 55 (“[A]ny award at all accomplished [the 
wrongfully convicted individual’s] most important goal: Complete vindication.”); see also id. at 228 
(“[While] most of that cash went for attorney’s fees . . . the symbolic value of the award was enormous.”). 
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society111 and to mitigate the “status deprivation” that the state has inevitably 
caused.112  But money awards can and should be supplemented by other forms 
of assistance.113 

Similarly, some argue that because wrongful convictions occur due to 
“an affirmative action by the government, the only entity that is authorized 
to prosecute crime,”114 the government owes redress to the wronged individu-
als.115  This argument premises the government’s special obligation to 
compensate the wrongfully convicted on its exclusive control over “the 
instrumentality that inflicted the harm.”116 

(2) Equal Treatment 

The general principle that those similarly situated should be treated 
equally suggests several reasons for systematic compensation.117  First, because 
a number of jurisdictions already compensate the wrongfully convicted, it 
may be unfair that similarly situated individuals in other jurisdictions remain 
uncompensated.118  This argument is weak, however, because it implies too 
much; for example, that states should provide the same punishments for the 
same crimes.  Second, the injustice of denying compensation to the wrongfully 
convicted may be underscored by the fact that crime victims generally do 

                                                                                                                            
 111. Kaiser, supra note 47, at 102. 
 112. Rosenn, supra note 36, at 717; Roberts & Stanton, supra note 4 (‘“Any time that anyone 
has been in prison, even if you are exonerated, there is still a stigma about you, and you are walking 
around with a scarlet letter.’” (quoting an exoneree imprisoned for more than nine years)); see Kaiser, 
supra note 47, at 102.  Referring to Dworkin’s notion of “moral harm,” Kaiser points out that the 
failure to compensate serves as a “special injustice” to the wrongfully convicted.  Id. 
 113. See generally Armbrust, supra note 28. 
 114. LAW REVISION COMMISSION, supra note 27, at 3315. 
 115. Id.; see also N.Z. LAW COMM’N, supra note 49, para. 27 (“[There is] a general principle 
that the state should compensate for losses caused as a result of the application of its coercive power.”). 
 116. Master, supra note 27, at 113; see also LAW REVISION COMMISSION, supra note 27, at 
3338 (“[T]he State’s involvement with the prosecution of criminal cases is so substantial and 
pervasive that its assumption of liability is justifiable . . . . [I]t is the State’s obligation, and no one 
else’s, to do what justice and morality demand when an innocent person is convicted of a crime he 
did not commit.” (citations omitted)); Bernhard, supra note 34, at 93 (arguing that the state’s 
involvement in operating “one of its most essential services” makes it responsible for the injury of wrongful 
conviction and thus morally obligated to provide compensation); Rosenn, supra note 36, at 716 
(“The state has erroneously set in motion the criminal justice system, which may be appropriately 
analogized to a dangerous instrumentality.”). 
 117. See Master, supra note 27, at 113–15. 
 118. Bernhard, supra note 34, at 93 (“Basic fairness requires compensation for all if there is compen-
sation for some.”).  This line of reasoning mirrors the argument for why statutory compensation is 
preferable to the private bill remedy for wrongful conviction: Compensation statutes are more 
consistent and fair.  See id. at 94.  This reasoning also militates in favor of greater uniformity among 
the states’ various compensation statutes. 
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receive compensation.119  The universal prevalence of crime victim’s statutes 
stands in stark contrast to this country’s patchwork scheme of compensation 
statutes.120  This inequality is especially striking considering the state’s role in 
causing the burden of wrongful conviction.121  Third, it is incongruous that 
parolees—who ostensibly committed the crimes for which they were 
convicted—should receive better treatment upon release from prison than 
people who were exonerated.122 

Comparisons between crime victims or parolees and the wrongfully 
convicted can also be challenged.  Because the justifications for compen-
sating the wrongfully convicted differ from the justifications for compensating 
crime victims or assisting parolees, unequal treatment of these groups may be 
justified.123  In addition, such arguments insinuate that an appropriate solution 

                                                                                                                            
 119. See Kaiser, supra note 47, at 103; id. at 108 n.35. 
 120. See Master, supra note 27, at 114–15; see also Radnofsky, supra note 31 (discussing the 
“crazy patchwork quilt” of compensation statutes in reference to an exoneree whose state did not 
compensate the wrongfully convicted (quoting Heather Weigand, director from the Life After 
Exoneration Program)). 
 121. See Kaiser, supra note 47, at 103.  Comparing the wrongfully convicted to crime victims 
and natural disaster victims, Kaiser notes “[c]rude individualism is even less appropriately invoked to 
deny compensation [to the wrongfully convicted] . . . where the state itself has intentionally, if 
mistakenly, occasioned the suffering of the accused.”  Id.  Similarly, Master notes that if the gov-
ernment is obligated to compensate crime victims whose harm was not directly caused by the 
government, it should certainly compensate the wrongfully convicted who were directly harmed by 
the government.  Master, supra note 27, at 114–15 (citing Bernhard, supra note 34, at 93–94). 
 122. See CAL. COMM’N REPORT supra note 40, at 6 (“Ironically, even the limited resources 
made available to convicted felons who have served their sentences and are released from prison are 
not available to those whose convictions have been set aside.”); Roberts & Stanton, supra note 4 
(“They have programs for drug dealers who get out of prison.  They have programs for people who 
really do commit crimes.  People get out and go in halfway houses and have all kinds of support.  
There are housing programs for them, job placement for them.  But for the innocent, they have 
nothing.” (quoting an exoneree imprisoned for almost nine years)); text accompanying supra note 8; 
cf. Timothy W. Maier, Compensation for Injustice, INSIGHT ON THE NEWS, Oct. 1, 2002, at 24 
(“[Parolees] receive many taxpayer-paid services from counseling to job leads that enable them to 
return comfortably back into society. . . . ‘We help the guilty prisoner more than we help the innocent 
guy who gets released.’” (quoting a defense attorney who helped exonerate a death row inmate)). 
 123. For example, in addition to helping crime victims “regain their lives and their financial 
stability,” crime victim compensation programs serve as a form of restorative justice; most of the 
money paid to crime victims comes from the offenders themselves, and there is a strong focus on 
holding offenders accountable for the harms they caused.  See Nat’l Ass’n of Crime Victim Compensation 
Bds., Crime Victim Compensation: An Overview, http://www.nacvcb.org/articles/Overview_prn.html 
(last visited July 8, 2008).  “[A] large majority of states fund their programs entirely through fees and 
fines charged against those convicted of crime, rather than tax dollars.  Federal grants to compensation 
programs, providing close to 25% of the money for payments to victims, also come solely from offender 
fines and assessments.”  Id.  Moreover, while parolee assistance serves an important rehabilitative 
function, it also benefits prison management, since parole reduces the costs of running prisons and 
provides an incentive for prisoners to follow prison rules.  See 1 NEIL P. COHEN, THE LAW OF 
PROBATION AND PAROLE §§ 1:5, 1:9, 1:14, 1:18 (2d ed. 1999).  Arguably, these justifications do not 
equally support statutory compensation for the wrongfully convicted. 
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would be to provide less to crime victims and parolees.  This is not the premise 
of the equal treatment arguments, of course.  Therefore, it must be stressed 
that the aim of such comparison is simply to suggest that the wrongfully 
convicted are equally (or similarly) sympathetic as crime victims and parolees 
and equally (or similarly) deserving of compensation and/or assistance. 

(3) Fairness to a “Weak Social Group” 

Explaining why the injustice of uncompensated wrongful conviction is 
often overlooked, Borchard highlights the state’s historically greater protection 
against the taking of private property than the taking of liberty.124  He notes 
that this discrepancy may be attributed to property owners’ ability to command 
social and legislative recognition of their rights.125  In contrast, the wrongfully 
convicted are “a weak social group, whose voice is almost unheard.”126  
Notably, the differential treatment of victims of crime and victims of wrongful 
conviction may also be attributable to the latter’s status as a weak social 
group.127  Unlike crime victims, the wrongfully convicted are disproportionately 
represented by minorities and often subject to public stigmatization.128  As a 
result, legislatures should take special care in proactively addressing the treatment 
of the wrongfully convicted.129 
                                                                                                                            
 124. See Borchard, supra note 46, at 696. 
 125. Id. 
 126. Id. 
 127. Master, supra note 27, at 115–16. 
 128. Id.; supra notes 31, 112 and accompanying text.  Citing United States v. Carolene Prods. 
Co., 304 U.S. 144, 152 n.4 (1938), and JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY 
OF JUDICIAL REVIEW 183 (1980), Master argues that given legislative inaction, the plight of the 
“discrete and insular” minority of the wrongfully convicted needs be addressed judicially.  Master, supra 
note 27, at 116. 
 129. Cf. Wigmore, supra note 16, at 667 (arguing that Borchard’s article on compensating the 
wrongfully convicted, Borchard, supra note 46, “ought to appeal to every citizen of the land and particularly 
to every legislator”).  Explaining why it is apparently in “nobody’s interest” to enact laws compensating the 
wrongfully convicted, Wigmore notes: 

You and I have never suffered in that way; no large business interest is threatened; no class of 
persons directly feel a loss in their pockets; and so nobody exerts himself.  Only the casual victims 
feel the wrong, and to expect them to unite in demand for legislation is absurd. 

Id.  With the help of advocates, these victims have united in demand for legislation in recent years.  See, 
e.g., Carina Chocano, Free of Everything But the Memories of Injustice; Jessica Sander’s “After Innocence” 
Documents the Lives of Men Who Were Wrongly Imprisoned, L.A. TIMES, Jan. 13, 2006, at E4 (reviewing 
a film that “follows the exonerated as they adjust to life outside prison”).  As this article notes: 

All of the [film’s] featured former prisoners are active in criminal justice reform, trying to get 
legislation enacted that would provide compensation for the wrongfully convicted and expunge 
their records.  Their efforts have resulted in changing some state laws . . . as [Innocence Project 
co-founder Peter] Neufeld explains, “What started out as a small mom-and-pop operation has 
now mushroomed into a kind of new civil rights movement in this country.” 

Id. 
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c. Takings Justification 

A conceptually distinct argument for compensation of the wrongfully 
convicted rests upon the takings doctrine.  Borchard noted that arguments 
based upon eminent domain principles were raised in nineteenth century 
Europe,130 and he seemed at least partial to this line of thinking.131  Subsequent 
scholars have generally dismissed the takings-based argument due to its tradi-
tional association with “appropriations of real property, not . . . appropriations of 
liberty interests.”132  One argument to revive the takings-based justification 
for compensation is to define the property “taken” as the “value of the produc-
tive labor that was appropriated by government during imprisonment.”133  
Whether this reasoning will gain judicial or legislative traction remains to be 
seen.  While thoughtful and well-reasoned, this argument faces substantial 
hurdles: stare decisis and legislative inaction. 

* * * 
The problem of wrongful conviction is real and the harm it causes is 

substantial.  While current compensation statutes are far from perfect, statutory 
compensation is more reliable and fair than other forms of redress.  Nonetheless, 
the state’s obligation to compensate the wrongfully convicted is not universally 
accepted.  A number of efficiency and fairness-based arguments have been 
raised both against and in favor of statutory compensation.  These arguments 
inform the question of what role a statutory cause or contribute element 
should play. 

II. THE “CAUSE OR CONTRIBUTE” ELEMENT 

A. The Element’s Role in Compensation Statutes Past and Present 

In 1913, Edwin Borchard outlined the history of compensation statutes 
in Europe to raise an important issue that the United States had yet 
to address.134  Borchard noted that the European statutes “endeavored to 
restrict the indemnity to those only who are clearly shown to deserve 
it.”135  Consequently, European compensation “almost uniformly” required 
that the claimant did not “intentionally or by gross negligence cause[ ] his 

                                                                                                                            
 130. See BORCHARD, supra note 17, at 391 n.56. 
 131. See Borchard, supra note 36, at 207; see also Master, supra note 27, at 117. 
 132. Master, supra note 27, at 117. 
 133. Id. at 120.  See generally id. 
 134. See Borchard, supra note 46, at 688–96. 
 135. Id. at 697. 
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detention.”136  Similarly, Borchard argued that compensation statutes in the 
United States should be limited to cases “of the grossest injustice and most 
deserving relief.”137  While Borchard was a proponent of the “cause or 
contribute” element,138 his statements indicate that he did not intend it to always 
bar compensation outright.139  Rather, he suggested that the extent of relief 
should be determined by considering the overall circumstances of the case, 
including the claimant’s conduct. 

First, Borchard highlighted Denmark’s unique compensation statute,140 
enacted in 1888, which provided that the “right to indemnity . . . ceases 
when the accused has by his conduct provoked his detention pending 
trial . . . . [However, if such conduct] may have been due to fear, annoyance 
or excusable error, [the judge] may award him an indemnity reduced in 
proportion.”141  Next, Borchard stated that because various cases outlined 
in Convicting the Innocent involved such “extenuating circumstances,”142 
there is support for the argument that “not minor acts of deception or col-
lateral transgression but only an intentional and inexcusable delinquency 
directly causing the conviction or detention should bar relief.”143  Accordingly, 

                                                                                                                            
 136. Id. at 701.  Borchard continued: 

The statutes of some of the countries such as Germany, Hungary, Norway, and Sweden 
specifically mention certain limitations in cases where the detention or conviction may be 
said to have been due to the act of the claimant himself—thus for example, where there has 
been an attempt to flee, a false confession, the removal of evidence, or an attempt to induce 
a witness or an expert to give false testimony or opinion, or an analogous attempt to 
suppress such testimony or opinion. 

Id. 
 137. Borchard, supra note 36, at 208.  See generally BORCHARD, supra note 17, at 417–21 
(commenting on the provisions of a Draft Bill to Grant Relief to Persons Erroneously Convicted in 
Courts of the United States). 
 138. See Draft Bill to Grant Relief to Persons Erroneously Convicted in Courts of the United States,  
BORCHARD, supra note 17, at 419 (“Sec. 5.  That the claimant must show that he has not, either 
intentionally or by willful misconduct or negligence, contributed to bring about his arrest or conviction.”). 
 139. Borchard did identify some situations in which compensation should be barred outright.  
For example, he claimed that the right to relief should be barred in cases in which the clamant was 
innocent of the charge for which he was convicted but guilty of some other offense.  Id. at 417–18.  
He also noted, “the accused must not by censurable conduct of his own have caused his arrest, 
prosecution, or conviction; thus the concealment of evidence, the voluntary making of a false 
confession, or any similar reprehensible act should operate as a bar to the claim.”  Borchard, supra 
note 36, at 209.  Standing alone, this statement may suggest that Borchard did intend for the “cause or 
contribute” element to act as an automatic bar.  However, other assertions reveal that while Borchard 
thought that some egregious contributory conduct should bar compensation outright, he recognized 
that other forms of contributory conduct should instead limit the amount of compensation.  See infra 
notes 140–147 and accompanying text. 
 140. See BORCHARD, supra note 17, at 398; Borchard, supra note 46, at 701. 
 141. Borchard, supra note 46, at 711. 
 142. BORCHARD, supra note 17, at 398–99; see also id. at 419. 
 143. Id. at 399. 
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while promoting the cause or contribute element,144 Borchard argued, “[w]here 
the act or failure to act is excusable, it should not be deemed a bar to relief, 
even if it may have contributed to the conviction.”145  Borchard’s sympathy 
for cases involving a claimant’s excusable contributory conduct is fleshed out 
by his insistence that compensation should be a discretionary matter.146  He sug-
gested that the United States follow the French model, in which the judge 
“determine[s] from all the circumstances of the case whether any, and how much, 
relief is proper.”147  Thus, from Borchard’s perspective, a claimant’s contribution 
to the conviction should not always bar compensation entirely.  Rather, it 
should generally be a factor for the court to consider in determining the amount 
of damages. 

Taking up Borchard’s call to arms, then-Senator Sutherland148 introduced 
a federal compensation bill in 1912.149  While the bill failed, California and 
                                                                                                                            
 144. See supra note 139 and accompanying text. 
 145. BORCHARD, supra note 17, at 419.  This assertion is part of Borchard’s commentary in 
reference to the proposed requirement that a claimant “show that he has not, either intentionally or 
by willful misconduct or negligence, contributed to bring about his arrest or conviction.”  Id.  In full, 
his statement reads: 

This carries out simply the equitable maxim that no one shall profit by his own wrong or 
come into court with unclean hands.  It follows the provisions generally found in the 
European statutes.  Nevertheless, it is important to take account of the fact that false 
confessions have been exacted from innocent people . . . ; and that innocent people have 
occasionally advanced a false alibi or even kept silent.  Where the act or failure to act is 
excusable, it should not be deemed a bar to relief, even if it may have contributed to the 
conviction.  Hence the words “intentionally” and “willful” are important.  The Wisconsin 
Act [which does not indicate mens rea requirements] might be amended in this respect. 

Id. (citations omitted).  That Borchard highlights the importance of the words ‘intentionally’ and 
‘willful’ is somewhat puzzling.  Any construction of the element in question would require that the 
claimant show that he has not by negligence contributed to the conviction.  This would seem to 
undermine the relevance of the intent or willful requirements. 
 146. See id. at 420; Borchard, supra note 36, at 209 (“As the award of an indemnity is to be 
discretionary, the court should take into consideration all the circumstances of the case which may 
defeat or in any other way affect the right to and amount of the relief.” (emphasis added)). 
 147. BORCHARD, supra note 17, at 421 (emphasis added).  Borchard’s full statement reads: 

The granting of the relief is discretionary, as was stated in the beginning.  Most of the 
European statutes generally present a list of conditions which shall bar or limit the right to 
relief, but it is believed best to follow the French law, which makes no mention of limiting 
conditions, but leaves the judge to determine from all the circumstances of the case 
whether any, and how much, relief is proper. 

Id. at 420–21.  Admittedly, it seems contradictory for Borchard to suggest that it is “best to follow the 
French law,” which provides no limiting conditions, yet at the same time propose a limiting condition that 
the claimant did not contribute to the conviction.  In light of his writings, it seems that Borchard likely 
envisioned a model in which the court would assess the claimant’s contributory conduct initially and either 
bar the claim entirely at that point or allow it to proceed and then reduce the award in proportion to the 
conduct.  See id. at 398–99, 419, 421; Borchard, supra note 36, at 209. 
 148. Sutherland became an Associate Justice of the United States Supreme Court in 1922. 
 149. S. 7675, 62d Cong. (1912); 49 CONG. REC. 356 (1912).  The bill provided individuals 
wrongfully convicted of a federal crime with a direct claim against the federal government.  See id.  
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Wisconsin enacted similar statutes that same year.150  North Dakota enacted a 
compensation statute in 1917151 and a federal compensation bill finally passed 
in 1938.152  Each of these first four compensation statutes followed Borchard’s 
suggestion that a cause or contribute element should be included.153  Unfortu-
nately, these statutes did not address his suggestion that such contribution 
should not automatically bar compensation. 

Following the trend set by these early statutes, a majority of the subse-
quent compensation legislation has barred relief outright to individuals who 
contributed to their conviction.  Of the twenty-four United States 
jurisdictions that have enacted compensation statutes to date, sixteen 
automatically bar compensation if the claimant has engaged in certain 
contributory conduct.154  Ten statutes contain some form of a cause or contrib-
ute element,155 three other statutes require that the claimant’s actions or 
                                                                                                                            
“This bill seems to have been drafted by, and introduced largely at the instance of, Prof. Edwin M. 
Borchard, then Law Librarian of Congress, and to accompany the bill, an article was printed entitled 
‘State Indemnity for Errors of Criminal Justice,’ by Prof. Borchard, with an editorial preface by Prof. 
John H. Wigmore.”  United States v. Keegan, 71 F. Supp. 623, 626–27 (S.D.N.Y. 1947). 
 150. See 1913 CAL. STAT. 245 (current version at CAL. PENAL CODE §§ 4900–4906 (West 2000 & 
Supp. 2008)); WIS. STAT. § 285.05 (1913) (current version at WIS. STAT. ANN. § 775.05 (West 2001)). 
 151. Act of Feb. 12, 1917, ch. 172, 1917 N.D. LAWS 237.  This law was repealed in 1965.  See 
Act of Mar. 20, 1965, ch. 203, § 86, 1965 N.D. LAWS 373, 406. 
 152. Pub. L. No. 75-539, 52 Stat. 438 (current version at 28 U.S.C. §§ 1495, 2513 (2000 & 
Supp. 2005)). 
 153. See id. (“[Claimant must show] that he has not, either intentionally, or by willful misconduct 
or negligence, contributed to bring about his arrest or conviction.”); 1913 CAL. STAT. 245 (“The 
claimant must prove . . . the fact that he did not, by any act or omission on his part, either intentionally 
or negligently, contribute to the bringing about of his arrest or conviction for the crime with which 
he was charged.”); Act of Feb. 12, 1917, ch. 172, § 4, 1917 N.D. LAWS 237, 237 (“If the board shall find 
that . . . he did not by his act or failure to act contribute to bring about the conviction and imprisonment 
for which he seeks compensation . . . .”); WIS. STAT. § 285.05 (1913) (same). 
 154. Most of these statutes explicitly place the burden of pleading upon the claimant.  Many require 
that the claimant prove by clear and convincing evidence that he or she did not engage in the prohibited 
conduct, although some utilize a different standard (generally, a preponderance of the evidence). 
 155. See 28 U.S.C. § 1495 (2000); 28 U.S.C. § 2513 (2000 & Supp. 2005); CAL. PENAL CODE 
§§ 4900–4906 (West 2000 & Supp. 2008); D.C. CODE § 2-421 to -425 (2001); N.J. STAT. ANN. 
§§ 52:4C-1 to -6 (West 2001); N.Y. CT. CL. ACT § 8-b (McKinney 1989); TENN. CODE ANN. § 9-8-
108(a)(7) (Supp. 2007); VA. CODE ANN. §§ 8.01-195.10 to .12 (2007); VT. STAT. ANN. tit. 13, § 5574 
(2007); W. VA. CODE ANN. § 14-2-13a (LexisNexis 2004); WIS. STAT. ANN. § 775.05 (West 2001).  
Tennessee and Vermont both have unique cause or contribute elements.  Tennessee’s statute provides 
a “right of subrogation” to the state against “any person who willfully and intentionally committed an act or 
engaged in conduct that directly resulted in or contributed to the wrongful conviction and imprisonment 
of the claimant.”  TENN. CODE ANN. § 9-8-108(a)(7)(G) (emphasis added).  Presumably, a claimant 
whose conduct directly resulted in his conviction could receive compensation under the statute, 
but might then have to face the state in a subrogation claim.  See generally id.  Vermont’s cause or 
contribute element is unique in its specificity.  It requires that the claimant “did not fabricate evidence 
or commit or suborn perjury during any proceedings related to the crime with which he or she was 
charged.”  VT. STAT. ANN. tit. 13, § 5574(a)(2)(4).  This language was likely taken from the 
Innocence Project’s 2006 model compensation statute.  See THE INNOCENCE PROJECT, MODEL 
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omissions did not constitute another offense,156 and three others require that 
the claimant not have pleaded guilty.157  The eight remaining jurisdictions do 
not address the effect of the claimant’s conduct.158  No statute explicitly 
establishes that a claimant’s contributory conduct will be addressed in 
determining the extent of compensation rather than the eligibility for such 
an award.159 

B. Justifications for Retaining the Element 

Recent scholarship concerning compensation statutes has recognized 
the need for careful legislative drafting in defining the scope of the cause or 
contribute element.160  Professor Bernhard suggests that overly broad statutes 

                                                                                                                            
LEGISLATION, 2006 STATE LEGISLATIVE SESSIONS, AN ACT CONCERNING CLAIMS FOR WRONGFUL 
CONVICTION AND IMPRISONMENT § 4(A)(3) (2006), available at http://www.innocenceproject.org/docs/ 
Model_Compensation_Bill.pdf  (“[Claimant must prove he] did not commit or suborn perjury, or fabricate 
evidence to cause or bring about his conviction.”).  
 156. See ALA. CODE §§ 29-2-150 to -165 (LexisNexis 2003); LA. REV. STAT. ANN. § 15:572.8 
(Supp. 2008); MASS. GEN. LAWS ANN. ch. 258D, §§ 1–9 (West Supp. 2006). 
 157. See IOWA CODE ANN. § 663A.1 (West 1998); OHIO REV. CODE ANN. §§ 2743.48–.49 
(LexisNexis Supp. 2006); OKLA. STAT. ANN. tit. 51, § 154 (2008).  In addition, four statutes both 
contain a cause or contribute element and require that the claimant’s actions or omissions did not 
constitute another offense.  See 28 U.S.C. § 2513 (2000 & Supp. 2005); D.C. CODE § 2-421 to -425 
(District of Columbia); N.Y. CT. CL. ACT § 8-b; W. VA. CODE ANN. § 14-2-13a.  Virginia both 
contains a cause or contribute element and requires that the claimant did not plead guilty.  See VA. 
CODE ANN. §§ 8.01-195.10 to .12.  Massachusetts requires both that “no criminal proceeding is 
pending or can be brought . . . for any act associated with [the claimant’s conviction]” and that the 
claimant did not plead guilty.  See MASS. GEN. LAWS ANN. ch. 258D, §§ 1–9.  Similarly, Ohio courts 
have read the innocence requirement of OHIO REV. CODE ANN. § 2743.48(A)(5), to preclude 
compensation where there is evidence that the claimant may have committed some other crime—in 
addition to the requirement that the claimant did not plead guilty.  See Entin, supra note 13, at 167–69. 
 158. See 705 ILL. COMP. STAT. ANN. 505/8(C) (West 2007); ME. REV. STAT. ANN. tit. 14, § 8241–
8244 (1964); MD. CODE ANN. STATE FIN. & PROC. § 10-501 (LexisNexis 2006); MO. ANN. STAT. § 650.055 
(West 2006); MONT. CODE ANN. § 53-1-214 (2007); N.H. REV. STAT. ANN. § 541-B:14(II) (2006); N.C. 
GEN. STAT. § 148-82 to -84 (2005); TEX. CIV. PRAC. & REM. CODE ANN. § 103.001–.003 (Vernon 2005). 
 159. However, Tennessee’s statute provides, “Compensation payable to [eligible claimants] shall 
be determined by the board considering all factors the board considers relevant including, but not 
limited to, the person’s physical and mental suffering and loss of earnings.”  TENN. CODE ANN. 
§ 9-8-108(a)(7).  It is unclear whether the board could read this provision in conjunction with § 9-8-
108(a)(7)(G) and choose to reduce compensation based on the claimant’s conduct.  See supra note 
155.  There are no reported cases that shed light on the possibility of such an interpretation. 
 160. See AM. BAR ASS’N SECTION OF CRIMINAL JUSTICE, supra note 42, at 7; see also CAL. 
COMM’N REPORT, supra note 40, at 5.  “The Commission is concerned lest [California’s cause or contribute 
element] be utilized to exclude innocent persons who were victims of false confessions or improperly 
induced guilty pleas from compensation for their wrongful conviction.  The exception should . . . be limited 
to those who intentionally subverted the judicial process.”  Id.; cf. Bernhard, supra note 34, at 108–09; 
Bernhard, supra note 42, at 717–22.  “Unfortunately, the vague and inchoate suspicion of anyone who has 
been arrested, prosecuted, and convicted, even if falsely, tends to infect the drafting process so that the most 
frequent disqualifications are not logically related to legitimate concerns.”  Id. at 717. 
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may have denied meritorious claims on the basis of uncoerced confessions or 
guilty pleas.161  She argues that neither should bar compensation automatically 
unless the state proves that the claimant intended to “distort the truth-seeking 
function” of the investigation.162  Others have similarly suggested that the 
element serve as an affirmative defense for the state rather than an element 
to be proven by the claimant.163  However, few scholars in this country have 
challenged the fairness of the element’s “all-or-nothing” quality or recognized 
its incongruity with the general shift away from contributory negligence 
toward comparative fault.164 

                                                                                                                            
 161. Bernhard, supra note 42, at 717–22.  Professor Bernhard notes that “it no longer seems 
rational to consider all false confessions as misconduct, because multiple exonerations prove that innocent 
people falsely implicate themselves, despite gaining nothing for themselves in the process.”  Id. at 
718 (citations omitted).  Additionally, she points out that guilty pleas may be compelled by 
ineffective counsel or the result of the “accused’s inability to understand or assess his rights and 
predicament.”  Id. at 721. 
 162. Id. at 720.  Accordingly, Professor Bernhard states, “courts should presume all false confessions 
to be the product of coercion unless they can be shown otherwise by clear and convincing evidence.”  Id.  
She notes that guilty pleas should only act as a disqualification “if it were determined that the plea 
was entered to intentionally manipulate an ongoing investigation or to protect another from being 
charged with the crime.”  Id. at 721.  In its report on compensation of the wrongfully convicted—which 
relies extensively on Professor Bernhard’s articles—the ABA recommends that compensation statutes 
require that “[t]he claimant’s own misconduct should not have substantially contributed to the conviction.” 
AM. BAR ASS’N SECTION OF CRIMINAL JUSTICE, supra note 42, at 1 (emphasis added).  It adds, “[a] 
false confession or guilty plea does not automatically bar recovery.”  Id.  The Innocence Project 
model compensation statute also notes, “[n]either a confession later found to be false nor a guilty plea 
to a crime the claimant did not commit constitutes perjury” in reference to its requirement that the 
claimant not have “commit[ted] or suborn[ed] perjury.”  THE INNOCENCE PROJECT, supra note 155, 
at 2, 3–4.  Similarly, a recent blue-ribbon commission recommended that California’s cause or 
contribute element not exclude “innocent persons who were victims of false confessions or improperly 
induced guilty pleas,” but only those who “intentionally subvert[ed] the judicial process.”  CAL. 
COMM’N REPORT, supra note 40, at 16.  Notably, California Assemblyman Jose Solorio, chairman of 
the Public Safety Committee, is drafting legislation that “‘will include many of the recommendations 
in the commission report.’”  Weinstein, supra note 19.  Regarding such legislation, Professor Gerald 
Uelmen, executive director of the commission, stated, “‘We are very optimistic this package will 
make it through the Legislature and get the governor’s signature.’”  Id. 
 163. See AM. BAR ASS’N SECTION OF CRIMINAL JUSTICE, supra note 42, at 7 (referring to its 
cause or contribute element as an affirmative defense); Johnston, supra note 38, at 424 (“A more 
efficient approach would be to provide the state with an affirmative defense to liability for wrongful 
incarceration if it can prove that the claimant did, by his own conduct, contribute to or cause his own 
conviction.”); Rosenn, supra note 36, at 720.  Notably, Professor Keith Rosenn suggests that if both 
the claimant and the government are at fault, the claimant could recover mitigated damages if the 
government “displayed even greater fault.”  Id. 
 164. See, e.g., Bernhard, supra note 34, at 108 (“Although this requirement has created some 
collateral litigation, it is both reasonable and practicable.” (citations omitted)); Johnston, supra note 
38, at 424 (“Though this requirement operates to further restrict the class of factually innocent 
claimants that are entitled to compensation under the act, it seems to be well-grounded in policy.”).  
The ABA recommends maintaining a cause or contribute element, although it narrows its scope by barring 
compensation only when the claimant’s misconduct “substantially contributed to the conviction.”  AM. 
BAR ASS’N SECTION OF CRIMINAL JUSTICE, supra note 42, at 1 (emphasis added); see also supra note 
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The various justifications for denying compensation through a cause or 
contribute element are somewhat similar to the objections to statutory compen-
sation generally.165  The primary justification for the element is based on 
fairness: Claimants who caused or contributed to their convictions do not 
deserve compensation.  Borchard included a cause or contribute element in 
his draft statute for a similar reason: It “carries out simply the equitable 
maxim that no one shall profit by his own wrong or come into court with 
unclean hands.”166  Because such claimants may be deemed “responsible” for 
their incarceration, it is seen as fair that they should bear its subsequent 
effects.167  This approach implies that the state should not have to compensate 
these individuals, as it may no longer be blamed for their situation.  A related 
argument is that because such cases are not purely accidents of the system, the 
state should not be held liable under the typical strict liability tort framework.168 

In addition, since a claimant’s contributory conduct may enable the true 
perpetrator to remain at large—and possibly commit further crime—it 

                                                                                                                            
162.  Similarly, the Innocence Project maintains such an element yet narrows its scope by defining 
contributory conduct as “commit[ting] or suborn[ing] perjury, or fabricat[ing] evidence.”  THE 
INNOCENCE PROJECT, supra note 155, at 2, 3–4; see also supra note 162.  Aside from Professor 
Rosenn’s suggestion that mitigated damages should be awarded when the government “displayed 
even greater fault” than the claimant, Rosenn, supra note 36, at 720, I have only been able to locate 
one other article suggesting that this country’s compensation statutes embrace a comparative fault-
like approach in assessing the claimant’s contributory conduct.  See Note, supra note 36, at 1627; 
infra text accompanying note 209. 
 165. See supra Part I.C.1. 
 166. BORCHARD, supra note 17, at 419; see supra note 145.  Likewise, the New York Law Revision 
Commission claimed that a cause or contribute element was “necessary to ensure that one is not rewarded 
for his own misconduct.”  LAW REVISION COMMISSION, supra note 27, at 3349; cf. Moses v. State, 
523 N.Y.S.2d 761, 764 n.2 (Ct. Cl. 1987) (“Where a claimant through misconduct has incited 
another to false accusations of murder are his hands clean enough to reach into the public till for 
recompense.  We think not.” (denying compensation, in part, because the claimant had lied to the 
police by presenting a false alibi)). 
 167. See Betts v. United States, 10 F.3d 1278, 1285 (7th Cir. 1993) (“In these circumstances, a 
defendant has it within his means to avoid prosecution but elects not to do so, instead acting in such 
a way as to ensure it.  In that sense, he is responsible for his own prosecution and deserves no 
compensation for his incarceration.”); Johnston, supra note 38, at 424 (noting that the element 
rightly excludes claimants “whose innocence is ‘tainted’ by their own affirmative misconduct or 
negligence”).  “[I]t is legitimate to guard against recovery by individuals whose behavior impeded the 
‘truth-seeking’ function of a police investigation, just as the doctrine of comparative negligence 
works to limit damage awards for those who are partially responsible for their own injury.”  Bernhard, 
supra note 42, at 717 (citation omitted).  Interestingly, Professor Bernhard utilizes the analogy to 
“comparative negligence” without then questioning the application of a contributory negligence model. 
 168. See Johnston, supra note 38, at 424.  Johnston argues: 

The state should hardly be held liable for such convictions, as liability in these cases is 
inconsistent with the philosophy underlying state liability for wrongful incarceration.  That 
is, these cases are less “accidents” of the criminal justice system than they are, at least in 
part, the fault of the convicted. 

Id. (citation omitted). 
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exposes society to harm, or even causes it.169  This outcome supports the 
fairness justification and also implies an efficiency-based justification.  By denying 
compensation to claimants who have caused or contributed to their conviction, 
the government provides a disincentive for such undesirable conduct.170  Another 
efficiency justification for the cause or contribute element once again relates 
to cost.  This element is simply another way to limit the amount of taxpayer 
dollars that must be spent on compensating the wrongfully convicted.171  A 
final justification involves reluctance to let the “shield of sovereign immunity” 
fall too low.172  This argument likely involves both efficiency concerns of cost 
and fairness concerns about rewarding undeserving claimants. 

While these arguments are well taken, none entail that the element deny 
compensation entirely.  Rather, these efficiency and fairness-based concerns can 
be addressed by using the element to reduce compensation in light of a 
claimant's contributory conduct. 

C. Objections to the Element as an Automatic and Complete Bar 

Few scholars in this country have questioned the validity of automatically 
barring compensation to wrongfully convicted individuals who have contributed 
to their conviction.173  However, other countries have considered this issue in 
                                                                                                                            
 169. See Rizer, supra note 31, at 866–67. 
 170. But see infra note 201. 
 171. See supra notes 49–56 and accompanying text; cf. Santos & Roberts, supra note 4 (“I believe 
the taxpayer would be horribly offended if their money were to be spent compensating an exonerated 
prisoner who has a history of serious crimes.” (quoting a Florida State Representative)). 
 172. See Stevenson v. New York, 520 N.Y.S.2d 492, 494 (Ct. Cl. 1987).  “[T]he cause of action here 
is a statutorily created civil remedy, an intentionally narrow opening of the State’s shield of sovereign 
immunity.”  Id. (holding that the claimant should have revealed the guilt of his identical twin brother to 
exculpate himself). 
 173. See supra note 164 and accompanying text.  There may be instrumental reasons for this.  In the 
push for states to enact or improve compensation statutes, scholars may have shied away from measures 
that seemed too progressive or costly.  Additionally, the issue may not seem sufficiently pressing.  
There are relatively few published—or publicized—cases in which compensation is denied solely as a 
result of a claimant’s contributory conduct.  Denial of compensation is often based at least in part on 
the claimant’s inability to prove his or her factual innocence.  One notable exception is New York, 
where several cases have denied compensation exclusively on the grounds of contributory conduct.  
The claimants in these cases tended to be unsympathetic, however, as their contributory conduct was 
particularly egregious.  See, e.g., Taylor v. State, 605 N.Y.S.2d 172, 174 (App. Div. 1993) (denying 
compensation where the claimant instructed his attorney not to let the claimant’s wife testify since 
the claimant knew or suspected his wife was actually guilty), aff’d sub nom. Williams v. State, 661 
N.E.2d 1381 (N.Y. 1995); Stevenson, 520 N.Y.S.2d at 493–94 (denying compensation where the 
claimant intentionally concealed the guilt of his identical twin brother); cf. Bernhard, supra note 42, 
at 718 (“[P]reventing individuals from benefiting from their own intentional misconduct, such as 
inducing others to give false testimony or hiding evidence, remains appropriate.” (citing Taylor, 605 
N.Y.S.2d 172, and Stevenson, 520 N.Y.S.2d 492)).  For a case in which compensation was denied in 
part for (questionable) contributory conduct and in part for insufficient proof of factual innocence, 
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relation to an analogous element contained in Article 14(6) of the International 
Convention on Civil and Political Rights (ICCPR).174  Scholars and law 
commissions in these countries have recognized the unnecessary harshness of 
such an element.175 

A number of objections have been raised in response to a cause or con-
tribute element that bars compensation outright.  First, it establishes a framework 
akin to contributory negligence, a doctrine that has been almost entirely 
replaced due in large part to its “obvious injustice.”176  Second, in almost any 
wrongful conviction it may be argued that the claimant could have done 
more “to prevent the misfortune.”177  Similarly, the conviction may have 
occurred due to the failure of a defense strategy,178 or because the accused did not 
“act as one might otherwise expect or in his best interest.”179  Third, the cause or 
contribute element may function in a way that effectively punishes powerless 
groups.180  And fourth, there is a danger that in assessing the claimant’s conduct 

                                                                                                                            
see Tennison v. Cal. Victim Comp. & Gov’t Claims Bd., 62 Cal. Rptr. 3d 88 (Ct. App. 2007) (involving a 
claimant who decided not to present certain alibi evidence as a trial tactic and failed to disclose the 
identity of an exculpatory witness whose life may have been endangered by such disclosure).  Nonetheless, 
the relatively low number of cases decided on the basis of contributory conduct may be misleading.  It 
is plausible that the contributory negligence bar deters some exonerees from applying for compensation in 
the first place and also hinders the ability to obtain the necessary legal representation.  See supra note 
91 and accompanying text. 
 174. See infra Part IV. 
 175. See N.Z. LAW COMM’N, supra note 49, paras. 157–61; Kaiser, supra note 47, at 135–37. 
 176. See William L. Prosser, Comparative Negligence, 51 MICH. L. REV. 465, 469 (1953); see also 
Note, supra note 36, at 1627; infra Part IV. 
 177. N.Z. LAW COMM’N, supra note 49, para. 157. 
 178. N.Z. LAW COMM’N, supra note 49, para. 158; see also, e.g., Tennison, 62 Cal. Rptr. 3d at 
108–09 (holding that the defense attorney’s failure to present an available alibi defense weighs in 
favor of finding that the defendant contributed to his own conviction).  But see Lanza v. State, 515 
N.Y.S.2d 928, 930 (App. Div. 1987) (rejecting an argument that the defendant’s refusal to testify on 
his own behalf contributed to his conviction).  New York has recognized that trial strategy “cannot 
be used as a basis for finding that claimant caused or contributed to his conviction.”  Taylor, 605 
N.Y.S.2d at 174 (citing Lanza, 515 N.Y.S.2d at 930).  In Taylor, the court suggests that the “trial 
strategy defense” is inapplicable where the claimant, rather than the defense counsel, chooses the 
strategy for purposes other than “advancing his own cause.”  Id.  This reasoning seems problematic, 
however, for cases in which the claimant was a pro se defendant in the underlying trial. 
 179. Kaiser, supra note 47, at 136 (quoting Letter From the Federal-Provincial Task Force Report 
on Compensation of Wrongfully Convicted and Imprisoned Persons to the Deputy Minister of Justice 30 
(Sept. 19, 1985)). 
 180. Id.  In reference to the contributory negligence aspect of Article 14(6) of the International 
Covenant on Civil and Political Rights (ICCPR), Dec. 16, 1966, 999 U.N.T.S. 171, see infra notes 
241–242 and accompanying text, Kaiser notes, “the naïve, the youthful, the feeble-minded, the 
powerless, the members of racial minorities, the frightened, or the stigmatized” should not be punished.  
Kaiser, supra note 47, at 136; see also N.Z. LAW COMM’N, supra note 49, para. 157.  Kaiser continues, 
“[m]eanness, vindictiveness, small-mindedness, or intellectual laziness should not allow the importance 
of the victim’s conduct to be overblown.”  Kaiser, supra note 47, at 136. 
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the state may “simultaneously evade[ ] and project[ ] responsibility, in effect 
scapegoating and blaming the victim for its errors.”181 

These objections point to the underlying problem with an outright bar 
to compensation: It prevents individualized assessment based on the overall 
circumstances involved in a particular wrongful conviction.  As a result, some 
individuals harmed by the government will face sanctions disproportionate to 
their misconduct.  In addition, by leaving the entire cost of wrongful convic-
tion upon individuals whose misconduct may have only been trivial, the 
spreading function of compensation is unfulfilled and the government will 
not be sufficiently motivated to protect against future wrongful convictions. 

III. THE PROPOSAL 

A. Retain Strict Liability but Reduce Damages Comparatively Via Element 

Compensation statutes should follow a discretionary model along the lines 
of what Borchard originally envisioned.182  A claimant’s contributory conduct 
should not be considered at the initial stage when the right to compensation is 
established.  Rather, as long as a claimant can meet the statutory requirements 
for a compensation claim—most importantly, factual innocence of the crime 
for which he or she was convicted—the claimant’s conduct would not come 
into play until the subsequent damages stage.  Only at that point would the 
judge or administrative body assess the claimant’s conduct. 

This assessment would take into account any relevant contributory conduct 
in light of the overall circumstances of the case and any mitigating or aggra-
vating factors.  The burden should be on the government to prove how the 
claimant contributed to the conviction and why compensation should be 
reduced.  In response, the claimant may argue why more fault should properly 
lie with the government.183  Examples of contributory conduct that may justify 
reduced compensation include an uncoerced false confession or guilty plea, 
acts which constituted another crime, or the withholding of potentially exculpa-
tory evidence.184  Based on this inquiry, the assessor would then determine 

                                                                                                                            
 181. Kaiser, supra note 47, at 136. 
 182. See supra notes 139–147 and accompanying text. 
 183. For example, the claimant may argue for more fault to lie with the government due to 
government misconduct.  See infra text accompanying note 193. 
 184. The extent to which such conduct should reduce compensation will vary greatly from 
case to case.  For example, in Taylor, a wrongfully convicted claimant instructed his attorney not to 
call the claimant’s wife to the stand likely because the claimant knew that his wife was actually guilty.  
Taylor v. State, 605 N.Y.S.2d 172, 174 (App. Div. 1993), aff’d sub nom. Williams v. State, 661 N.E.2d 
1381 (N.Y. 1995).  Similarly, in Stevenson, a claimant allowed himself to be convicted even though he 
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what percentage of the “burden” should lie with the claimant.  Accordingly, 
the assessor would reduce the claimant’s “negligence-free” damages185 by that 
percentage, however large or small it may be. 

This method corresponds with determinations of tort damages under a 
pure comparative fault framework.186  While most American jurisdictions 
have adopted some form of a modified comparative fault framework,187 the 
arguments supporting comparative fault over contributory negligence in compen-
sation statutes apply equally to claimants found to be more than 50 percent 
responsible.188  Moreover, the benefits of the comparative fault model would be 
undermined if such claimants were barred from compensation entirely.189 

Because compensation statutes rightly operate on a strict liability basis,190 
compensation should be available regardless of whether fault for the wrongful 
conviction is attributable to the government.  Contrary to Professor Rosenn’s 
suggestion, the comparative fault model for compensation should apply 
even when the government did not “display[ ] even greater fault” than the 

                                                                                                                            
knew that his identical twin brother was actually guilty.  Stevenson v. New York, 520 N.Y.S.2d 492, 
493–94 (Ct. Cl. 1987).  In contrast, in Tennison, a claimant withheld certain alibi evidence as a trial 
tactic; he also withheld the identity of an exculpatory witness whose life may have been endangered 
by disclosure.  Tennison v. Cal. Victim Comp. & Gov’t Claims Bd., 62 Cal. Rptr. 3d 88, 108–09 (Ct. 
App. 2007).  While each of these cases involve the withholding of potentially exculpatory evidence 
or testimony, the percent reduction in each claimant’s compensation should not be the same.  The conduct 
in Tennison, while not excusable, is clearly less egregious than the conduct in Taylor or Stevenson.  
Accordingly, the claimant in Tennison should receive a smaller reduction in compensation.  Likewise, a 
claimant who was wrongfully convicted of murder but actually guilty of first degree assault should 
receive a greater reduction in compensation than a claimant who was wrongfully convicted of murder 
but actually guilty of petty larceny. 
 185. That is, those damages that the claimant would have received absent his or her contribu-
tory conduct. 
 186. See UNIF. COMPARATIVE FAULT ACT § 1 (1977) (“[A]ny contributory fault chargeable 
to the claimant diminishes proportionately the amount awarded as compensatory damages for an 
injury attributable to the claimant’s contributory fault.”); see also Prosser, supra note 176, at 482 
(“[T]he recoverable damages must be reduced in the proportion which the plaintiff’s fault, or the 
extent of his departure from the required standard of conduct, bears to the total fault of plaintiff 
and defendant; and not in the proportion which the one bears to the other, or to the extent of the 
difference between them.”). 
 187. See RESTATEMENT (THIRD) OF TORTS: APPORTIONMENT OF LIABILITY § 17 (2000).  
Modified comparative fault jurisdictions only allow plaintiffs to recover if their negligence was either 
“less than” (that is, 49 percent or less, assuming only two parties) or “not greater than” (50 percent or 
less) that of the defendant.  R.J. Aiken, Proportioning Comparative Negligence, 53 MARQ. L. REV. 293, 
298–99 (1970). 
 188. See infra Part III.B.2–3. 
 189. For criticisms of the modified comparative fault rule generally, see UNIF. APPORTIONMENT OF 
TORT RESPONSIBILITY ACT, 5 U.L.A. 12 (Supp. 2005) (providing arguments against the modified 
version of comparative fault by the NCCUSL commissioners); Prosser, supra note 176, at 494 (“It 
appears impossible to justify the [modified comparative fault] rule on any basis except one of pure 
political compromise.”). 
 190. See supra notes 32–38 and accompanying text. 
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claimant.191  Application of a comparative fault-like apportionment of damages 
within a strict liability framework is not problematic; it is already done in 
other areas, like product liability.192 

Nonetheless, evaluating the government's misconduct, or lack thereof, is 
relevant for establishing how much a claimant contributed to the conviction 
and thus, how much to reduce the compensation award.  In making this 
determination, the assessor should consider, based on the specific facts of the 
wrongful conviction, (1) what proportion of the fault should fairly lie with 
the claimant, and (2) to what extent would government liability motivate the 
government to take greater care in similar circumstances?  Government miscon-
duct informs both factors and will generally lead to a smaller reduction in 
compensation.  Alternatively, if no government misconduct occurred, more 
fault will probably lie with the claimant.193  Ultimately, the assessor’s decision 
would be a matter of discretion, subject to appellate review in the same way 
as jury determinations of damages in tort suits. 

B. Justifications for the Proposal 

1. The Value of Recognizing Contributory Conduct 

Compensation statutes for wrongful conviction operate on a strict-liability 
basis and are motivated by efficiency and fairness concerns.194  Since the wrongful 
conviction itself is akin to an “accident” of the criminal justice system, it is 
useful to think of compensation in terms of general tort theory.  Accordingly, 
the requirement that a plaintiff not have “caused or contributed” to his or her 
                                                                                                                            
 191. See Rosenn, supra note 36, at 720.  Rosenn’s proposition should also be rejected because it 
establishes something like a “less than” modified comparative fault framework.  In contrast, this proposal 
advocates a pure comparative fault framework.  See supra notes 182–186 and accompanying text. 
 192. See William J. McNichols, The Relevance of the Plaintiff’s Misconduct in Strict Tort Products 
Liability, the Advent of Comparative Responsibility, and the Proposed RESTATEMENT (THIRD) OF TORTS, 
47 OKLA. L. REV. 201, 204 (1994) (“Today, apportionment, under names such as comparative fault, 
comparative causation or comparative responsibility has become the rule rather than the exception in 
strict tort products liability.”). 
 193. Nonetheless, even when no government misconduct took place per se, often times the 
government should still have taken greater care.  Consequently, liability may motivate the government 
to implement the reforms necessary to prevent future wrongful convictions.  For a comprehensive 
report detailing the ways in which New York should learn from its DNA exonerations and enact 
reforms to improve its criminal justice system, see THE INNOCENCE PROJECT, LESSONS NOT LEARNED 
(2007), available at http://www.innocenceproject.org/docs/NY_innocence_report.pdf.  Among other 
recommendations, the report suggests that New York: “[e]nsure proper preservation, cataloguing and 
retention of biological evidence”; “[r]equire videotaping of custodial interrogations in their entirety”; 
and “[m]andate implementation of eyewitness identification procedures that are proven to increase 
accuracy and minimize the likelihood of misidentifications.”  Id. at 6. 
 194. See supra notes 37–38 and accompanying text; supra Part I.C.2. 



Comparative Fault in Compensating the Wrongfully Convicted 259 

 
 

conviction, pleaded guilty, or committed acts that constituted another crime 
is analogous to the doctrine of contributory negligence.195  A claimant who 
has been injured by the government will not be compensated at all if the 
injury can be attributed—to a lesser or greater extent196—to the claimant’s 
own conduct. 

The purposes of considering the claimant’s conduct in assessing a compen-
sation claim mirror those of considering a plaintiff’s contributory conduct in 
tort: efficiency and fairness.197  Denying compensation to claimants who have 
engaged in certain types of undesirable conduct may help deter such conduct 
in the future.198  The types of conduct that traditionally serve as a bar to compen-
sation impede the efficiency of the criminal justice system.  Such conduct 
may delay or even prevent the government from finding and convicting the 
true perpetrator of the crime.199  In addition, the conduct itself may be 
criminal.200  Consequently, it increases the overall costs of operating the criminal 
justice system.201 

Fairness considerations provide the primary justification for recognizing 
a claimant’s conduct.202  First, the claimant’s conduct may have placed others 
at risk.203  Accordingly, it is fair to hold the claimant accountable for his or 

                                                                                                                            
 195. See RESTATEMENT (SECOND) OF TORTS § 463 (1965) (“Contributory negligence is con-
duct on the part of the plaintiff which falls below the standard to which he should conform for his 
own protection . . . .”). 
 196. See supra notes 155–157 and accompanying text. 
 197. See Gary T. Schwartz, Contributory and Comparative Negligence: A Reappraisal, 87 YALE L.J. 697, 
721–23 (1978).  Compensation may also play a role.  “Although the compensation role of comparative 
fault has been emphasized less, an argument might also be made that comparative fault furthers that 
objective as well.”  Ellen M. Bublick, Comparative Fault to the Limits, 56 VAND. L. REV. 977, 995 (2003). 
 198. Cf. Schwartz, supra note 197, at 703–04 (“By denying recovery . . . to the victim who has 
been contributorily negligent, the law can discourage people from engaging in conduct that involves 
an unreasonable risk to their own safety.”). 
 199. See supra note 169 and accompanying text; cf. Bernhard, supra note 42, at 721 (“[A guilty plea 
may be] entered to intentionally manipulate an ongoing investigation or to protect another from 
being charged with the crime . . . .”). 
 200. See supra notes 156–157 and accompanying text. 
 201. It must be noted, however, that the efficiency argument’s persuasiveness is questionable 
given the various assumptions upon which it rests.  See Prosser, supra note 176, at 468 (“[T]he 
assumption that the speeding motorist is, or should be, meditating on the possible failure of a lawsuit 
for his possible injuries lacks all reality, and it is quite reasonable to say that the rule promotes 
accidents by encouraging the negligent defendant.”); Schwartz, supra note 197, at 710–21 (highlighting 
various problems with the assumptions underlying efficiency arguments for the contributory negligence 
rule).  Most people have a strong “first party incentive” to avoid imprisonment, so denying compensation 
for contributory conduct may be an unnecessary disincentive.  Cf. id. at 710.  Alternatively, but 
suggesting the same conclusion, those willing to risk imprisonment (for whatever purpose) are unlikely to 
be dissuaded from engaging in contributory conduct simply because compensation will later be denied. 
 202. Cf. Bublick, supra note 197, at 995–96; Schwartz, supra note 197, at 699. 
 203. See supra note 199 and accompanying text. 
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her negligence and it would be unfair to ignore it.204  Second, because the 
accident may not have occurred absent the claimant’s contributory conduct, 
it would be unfair to impose full liability on the government.205 

For these efficiency and fairness motivations, it is worth considering a 
claimant’s conduct in assessing his or her compensation for wrongful conviction.  
In addition, proportionally reducing compensation—when fair to do so—may 
allow a greater percentage of the overall population of wrongfully convicted 
individuals to obtain compensation.206  Similarly, it responds to substantial 
concern impeding the progress of compensation legislation generally: fear of 
rewarding undeserving claimants.207  Consequently, recognizing contributory 
conduct in assessing the amount of damages for wrongful conviction may be 
instrumental in persuading more states to enact compensation statutes. 

2. The Comparative Fault Advantage Generally 

While it is worth recognizing a claimant’s contributory conduct in deter-
mining compensation for wrongful conviction, this inquiry should not—and 
need not—entail an “all-or-nothing” outcome.208  The argument that the 
"negligence bar" in compensation statutes is clearly inappropriate since 
"[c]ontributory negligence has been much mollified in modern tort law" was 
made nearly a half century ago.209  This reasoning is even more persuasive today. 

The comparative fault “revolution” 210 in this country has led to the near 
total replacement of contributory negligence.211  The “attack” on contributory 
negligence was based upon “the harshness of the common law rule”212 and 
“the obvious injustice of a rule which visits the entire loss caused by the fault 
of two parties on one of them alone.”213  Compensation statutes should no longer 
reinscribe the doctrine of contributory negligence.  For the injury of wrongful 

                                                                                                                            
 204. See supra notes 166–167 and accompanying text; cf. Schwartz, supra note 197, at 723–25. 
 205. See supra note 168 and accompanying text. 
 206. Cf. Bublick, supra note 197, at 996 (“[Considering a plaintiff’s negligence] can be thought 
to increase compensation by giving more people access to recovery, even if fewer of those people receive 
as great a recovery.”). 
 207. See supra Part I.C.1. 
 208. See John G. Fleming, Foreword: Comparative Negligence at Last—By Judicial Choice, 64 CAL. 
L. REV. 239, 242 (1976). 
 209. Note, supra note 36, at 1627. 
 210. Andrew R. Klein, Comparative Fault and Fraud, 48 ARIZ. L. REV. 983, 983 (2006) (citing 
James A. Henderson, Jr., Why Negligence Dominates Tort, 50 UCLA L. REV. 377, 398 n.134 (2002)). 
 211. “Only four states (Alabama, Maryland, North Carolina, and Virginia) and the District of 
Columbia still retain contributory negligence.”  Id. at 983 n.2. 
 212. Fleming, supra note 208, at 242. 
 213. Prosser, supra note 176, at 469.  While this argument requires some modification in light of the 
strict liability aspect of the proposal, it is applicable nonetheless. 
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conviction to fall entirely upon the claimant would be to undermine the 
justifications for considering the claimant’s conduct in the first place.214  By 
dividing liability proportionately, comparative fault avoids this logical extreme.  
It also satisfies the fairness idea that initially motivated the doctrine of 
contributory negligence.215 

Since comparative fault allows for a “flexible division of the loss between 
the parties,” it is recognized as both “more just and more efficient.”216  Accord-
ingly, compensation statutes should not allow contributory negligence to 
“retain[ ] its former rigor as an absolute bar to recovery.”217  Compensation 
statutes should track the evolution of tort theory by embodying a comparative 
fault framework. 

3. How Comparative Fault Better Serves the Justifications  
for Statutory Compensation 

Reducing a wrongfully convicted individual’s compensation based on his 
or her conduct, rather than barring compensation entirely, “allows individual 
cases to be treated fairly,”218 and motivates greater care.  As a result, it avoids 
the various dangers posed by the operation of an automatic bar.219  Moreover, 
for a claimant’s conduct to affect the quantum of damages rather than his or 
her eligibility more closely corresponds with the underlying justifications 
for compensating the wrongfully convicted. 

a. Efficiency Justifications 

A comparative fault framework better addresses the various efficiency 
justifications motivating statutory compensation.  First, barring compensation 
to claimants who have engaged in certain types of conduct undermines the 
principal incentives that such statutes provide.220  Since the costs of injuring an 
entire class of plaintiffs are not internalized, the government may not effectuate 

                                                                                                                            
 214. Cf. Schwartz, supra note 197, at 725 (“To negate altogether a plaintiff’s lawsuit against a 
negligent defendant would be to allow the fairness idea associated with the contributory negligence 
defense to extinguish the moral idea that predicates negligence liability.”). 
 215. Id. 
 216. Oren Bar-Gill & Omri Ben-Shahar, The Uneasy Case for Comparative Negligence, 5 AM. L. & 
ECON. REV. 433, 434 (2003).  While Bar-Gill and Ben-Shahar problematize claims that comparative 
fault is more efficient, see id. at 433–66, applying their analysis to compensation statutes is beyond the 
scope of this Comment. 
 217. Note, supra note 36, at 1627. 
 218. N.Z. LAW COMM’N, supra note 49, para. 160. 
 219. See supra Parts II.C, III.B.2. 
 220. See supra Part I.C.2.a(1). 
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the proper level of protection against wrongful conviction.  While reductions 
in compensation under a comparative fault model would also dampen this 
incentive effect, it would at least be justifiable on other grounds.221  The effect 
would also be less severe than under a contributory negligence model. 

Second, an outright bar to compensation likely diminishes the statutes’ 
positive effect on legal advocacy for the wrongfully convicted.222  Uncertainty 
regarding which wrongfully convicted individuals will be barred from compen-
sation may discourage advocacy efforts.  Third, a contributory negligence 
barrier to compensation undermines the spreading function performed by 
compensation statutes.223  In most cases, a wrongfully convicted individual 
will still have made a “special sacrifice” for the mutual benefit of fellow 
citizens notwithstanding his or her contributory conduct.224  Moreover, the 
government is clearly better able to bear the costs of wrongful conviction.225 

b. Fairness Justifications 

Moving from contributory negligence to comparative fault would also 
better address the fairness rationales underlying statutory compensation.  While a 
claimant may be deemed responsible—to some extent—for his or her convic-
tion, the government should still be apportioned liability since it retains 
exclusive control over the instrument that inflicted the injury.226  After all, 
“the criminal justice system is supposed to find the truth of allegations.”227  
This principle holds even when an individual has played a substantial role in 
causing his or her conviction.228  It would be unfair for the individual to bear 
the entire loss since the injury was at least in part due to a failure of the 
                                                                                                                            
 221. See supra Part III.B.1. 
 222. See supra note 91 and accompanying text. 
 223. See supra notes 100–103 and accompanying text. 
 224. Only in rare cases is a claimant’s contributory conduct likely to be so “reprehensible” that 
one could say that no “special sacrifice” was made.  See, e.g., Bernhard, supra note 42, at 718 (“The 
idea of a false confession probably conjured the vision of a scoundrel sabotaging a police investigation 
to protect fellow mobsters.”); Kaiser, supra note 47, at 136 (“The obvious example would be the 
person who eagerly but fancifully confesses to a crime for which he or she was not responsible.”).  In such 
cases the court may well decide to bar compensation entirely.  But see id. (“Even there, caution is in 
order, for the criminal justice system is supposed to find the truth of allegations, even if the accused 
has been partly to blame for a particular falsehood or an atmosphere of untruth.”). 
 225. See Note, supra note 36, at 1627; supra note 103 and accompanying text. 
 226. See supra note 116 and accompanying text. 
 227. Kaiser, supra note 47, at 136. 
 228. See supra note 224 and accompanying text.  The fact that an individual is convicted while 
actually innocent will usually entail that some kind of failure has occurred; the government “has greater 
fact-finding resources than does the typical private individual.”  Entin, supra note 13, at 174.  Even 
where a claimant has confessed or pleaded guilty without police coercion, the government may still 
be able to easily determine whether that confession corresponds with other forms of evidence. 
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government-controlled criminal justice system.  In addition, even if the claim-
ant’s conduct was deemed particularly egregious, the “injury sustained”—given 
that the claimant was actually innocent of the crime for which he or she was 
convicted—“seems especially disproportionate to the claimant’s fault.”229  Compen-
sation, even when reduced, may allow the claimant to “return to a reasonably 
normal life”230 and may “do much toward [his or her] moral rehabilitation.”231 

Because comparative fault allows for compensation proportionate to a 
claimant’s merit, it also addresses two other fairness-based justifications for 
the statutes.  First, the wrongfully convicted, even those who contributed to 
their conviction, should not be treated substantially worse than those who 
are similarly situated.  It would be inconsistent for a parolee, guilty of the 
crime for which he or she was convicted, to fare better after incarceration 
than someone who was not guilty yet played a role in his or her conviction.232  
Second, the wrongfully convicted are a politically powerless group whose voices 
are overlooked yet worthy of recognition.  Blame may too hastily be bestowed 
upon certain members of this weak social group.233  The severe penalty faced 
by individuals who have contributed to their conviction in some way—uncompen-
sated incarceration—is unfair and unwarranted.234 

c. Takings Justification 

To the extent that the takings-based arguments are persuasive, comparative 
fault would provide a better framework for compensation than contributory 
negligence.  Wrongfully convicted individuals who contributed to their convic-
tion had their liberty taken nonetheless.  While the “civic-duty rule” may 
justify punishment for committing a crime or violating a duty,235 justice requires 
that such punishment be proportionate to the crime or conduct.  Comparative 
fault allows for proportionate and fair compensation, while contributory negli-
gence guarantees that in some cases punishment will be excessive and unfair. 

                                                                                                                            
 229. See Note, supra note 36, at 1627. 
 230. Entin, supra note 13, at 173. 
 231. Anders Bratholm, Compensation of Persons Wrongfully Accused or Convicted in Norway, 
109 U. PA. L. REV. 833, 841 (1961); see also supra notes 111–112 and accompanying text. 
 232. See supra note 122 and accompanying text.  This is not to suggest that parolees should 
receive less, but to argue by analogy that the wrongfully convicted should also receive support. 
 233. See supra notes 160, 180 and accompanying text. 
 234. See supra note 180 and accompanying text. 
 235. See Master, supra note 27, at 129–30. 
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IV. OTHER COUNTRIES THAT USE A SIMILAR APPROACH 

The proposal to use a comparative fault-like approach in compensating 
wrongfully convicted individuals who contributed to their conviction will 
elicit familiar objections.236  Typical concerns about statutory compensation 
will be raised, such as cost and the specter of rewarding undeserving claim-
ants.237  There are also likely to be questions about the feasibility of the 
scheme.  Any determination about how much to reduce a claimant’s compen-
sation based on his or her contribution to the wrongful conviction may seem 
overly discretionary and arbitrary.  While this task will undoubtedly be 
difficult, it should not preclude the implementation of a more just scheme 
of compensation.238  Judges and juries regularly undertake similarly diffi-
cult—and potentially discretionary and arbitrary—tasks in both criminal and 
civil cases.239  Logistical hurdles about the implementation of the proposal are 
inevitable, but by no means insuperable. 

A number of common law countries already use a comparative fault-like 
approach in assessing their compensation of the wrongfully convicted.  These 
countries have recognized the injustice of automatically barring compensation 
to individuals who have contributed to their conviction.  This demonstrates 
the practicability of the proposal.  It also helps to support the adoption of such an 
approach in the United States. 

A. The International Convention on Civil and Political Rights 
Article 14(6) 

The International Convention on Civil and Political Rights (ICCPR) 
provides an international law foundation for compensating the wrongfully 
convicted.240  Under Article 14(6) of the ICCPR, a wrongfully convicted 

                                                                                                                            
 236. See supra Parts I.C.1, II.B. 
 237. Admittedly, these arguments will now seem more forceful.  Costs will be higher, as more 
claimants will be likely to file suit and obtain compensation, and litigation will likely be more time 
consuming.  Additionally, a greater number of compensation recipients will seem undeserving as a result 
of their contributory conduct. 
 238. Cf. Bernhard, supra note 42, at 722 (“The difficulty of putting a price tag on freedom or loss 
of opportunity does not mean that courts are inept at the task.”). 
 239. One obvious analogy is to determine the apportionment of damages in a tort suit involving 
multiple negligent parties.  Similarly, in criminal cases, sentencing decisions and even determinations of 
guilt may often seem discretionary and arbitrary. 
 240. Jason Costa, Comment, Alone in the World: The United States’ Failure to Observe the International 
Human Right to Compensation for Wrongful Conviction, 19 EMORY INT’L L. REV. 1615, 1629 (2005).  Out of 
154 parties to the ICCPR, the United States is one of the nine countries that has articulated a reservation 
to the compensation article.  Id. at 1620, 1622.  Costa denounces the fact that the United States is the only 
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individual “shall” be compensated when “a miscarriage of justice” is proven 
by “a new or newly discovered fact” unless the individual is to some degree 
responsible for the nondisclosure of that fact.241  Regrettably, this prohibition 
introduces an element of contributory negligence.242  Nevertheless, a number 
of parties to the ICCPR have abandoned this element.  Recognizing its 
unnecessary harshness,243 these countries reduce rather than bar damages in 
such circumstances.244  Where an individual is partly or wholly to blame 
for his or her conviction, compensation is assessed through a comparative 
fault-like approach. 

                                                                                                                            
country to “proffer[ ] an ‘understanding’ of Article 14(6) and currently recognize[ ] no national right to 
compensation for wrongful conviction.”  Id. at 1632. 
 241. See International Covenant on Civil and Political Rights art. 14(6), Dec. 16, 1966, 999 
U.N.T.S. 171.  In full, Article 14(6) reads: 

When a person has by a final decision been convicted of a criminal offence and when 
subsequently his conviction has been reversed or he has been pardoned on the ground that 
a new or newly discovered fact shows conclusively that there has been a miscarriage of 
justice, the person who has suffered punishment as a result of such conviction shall be 
compensated according to law, unless it is proved that the non-disclosure of the unknown 
fact in time is wholly or partly attributable to him. 

Id. 
 242. This element is meant to prevent recovery where an individual has intentionally “taken 
the fall” in order to conceal another’s guilt.  Stuart Beresford, Note & Comment, Redressing the 
Wrongs of the International Justice System: Compensation for Persons Erroneously Detained, Prosecuted, or 
Convicted by the Ad Hoc Tribunals, 96 AM. J. INT’L LAW 628, 638 (2002).  Mitigating the harshness 
of this element—at least to some extent—is the fact that it is an affirmative defense for the state 
rather than part of the claimant’s burden of pleading.  Id. (“[T]he burden of proof for establishing 
that the person concerned was at fault rests with the state.” (citing MANFRED NOWAK, U.N. 
COVENANT ON CIVIL AND POLITICAL RIGHTS: CCPR COMMENTARY 270 (1993))). 
 243. See, e.g., Kaiser, supra note 47, at 135 (“[T]he Covenant has adopted ‘a very hard line in respect 
to blameworthy conduct.’” (quoting Letter From the Federal-Provincial Task Force Report 
on Compensation of Wrongfully Convicted and Imprisoned Persons to the Deputy Minister of 
Justice, supra note 179)).  It is unfortunate, according to Kaiser, that the drafters did not “add the 
logically appropriate clause to the Article, ‘in which case compensation may be eliminated or reduced 
commensurately.’”  Id.  Kaiser notes, however, that Canada would not be criticized for “providing rights 
superior to [Article 14(6)’s] standards.”  Id. at 134. 
 244. See, e.g., Hong Kong Bill of Rights Ordinance, (2004) Cap. 383, § 8, art. 11(5) (H.K.).  
While Hong Kong’s compensation statute resembles Article 14(6), it is apparently more flexible in its 
treatment of claimants who have contributed to their conviction.  See H.K. DEP’T OF JUSTICE, 
COMPENSATION FOR PERSONS WRONGFULLY IMPRISONED: INFORMATION FOR CLAIMANTS 
(2004), available at http://www.doj.gov.hk/eng/archive/pdf/ann20040624e.pdf (“Where circumstances 
are such that compensation could be awarded, it may be refused or reduced if the claimant was wholly 
or partly to blame for his misfortune: for example, where he deliberately withheld evidence which 
would have demonstrated his innocence.” (emphasis added)).  Individuals who do not qualify for 
compensation under Hong Kong’s statute are “automatically considered for an ex gratia payment,” 
Costa, supra note 240, at 1629, which is possibly even more liberal. 
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B. New Zealand 

New Zealand provides compensation to the wrongfully convicted on an 
ex gratia basis.245  It has justified this method as a way to ensure that “every 
case can be considered entirely on its merits . . . [and with] due consideration 
of all the facts.”246  In 1998, New Zealand formed a commission to assess whether 
the wrongfully convicted should be compensated and, if necessary, to recom-
mend a systematic means for doing so.247  The commission explicitly rejected 
the contributory negligence aspect of Article 14(6), citing a variety of shortcom-
ings with that approach.248  It proposed that New Zealand instead employ 
a comparative fault-like framework in determining compensation.  The com-
mission stated: 

[W]here claimants have contributed to their predicament through 
negligence or intentional acts while a suspect or defendant (as by not 
co-operating with the police investigation), it is reasonable to reduce 
compensation in proportion with claimants’ responsibility for their own 
misfortune.  Inclusion of the claimant’s conduct as a factor affecting not 
eligibility but quantum allows individual cases to be treated fairly.249 

New Zealand’s cabinet agreed to a process for compensating the wrongful 
conviction in response to the commission’s report.250  It determined that in 
assessing the level of compensation, a “set range of factors” would be con-
sidered, “including the conduct of the person and the prosecution,”251 and the 
pecuniary and nonpecuniary losses sustained. 

                                                                                                                            
 245. Costa, supra note 240, at 1627.  “An ex gratia payment is not compelled by any legal right 
but rather is made by the payee as a type of goodwill gesture.”  Id. (citing BLACK’S LAW DICTIONARY 
594 (7th ed. 1999)); see also Jeff Orr, Compensation for Wrongful Conviction and Imprisonment 
(Nov. 11, 2006) (unpublished manuscript, on file with author) (discussing the evolution of New 
Zealand’s guidelines for ex gratia payments and successful claims under each compensation regime). 
 246. N.Z. MINISTRY OF FOREIGN AFFAIRS, INFORMATION BULLETIN NO. 6, HUMAN RIGHTS 
IN NEW ZEALAND: THE PRESENTATION OF NEW ZEALAND’S REPORT UNDER THE INTERNATIONAL 
COVENANT ON CIVIL AND POLITICAL RIGHTS 50 (Wellington 1984), cited in N.Z. LAW COMM’N, 
supra note 49, para. 68.  This statement was made to the United Nations Human Rights Commission 
as an explanation for New Zealand’s reservation to Article 14(6).  Id. 
 247. N.Z. LAW COMM’N, supra note 49, at vii.  See generally id. 
 248. See id. at paras. 157–61; see also supra notes 177–178, 180 and accompanying text. 
 249. N.Z. LAW COMM’N, supra note 49, para. 160. 
 250. See Orr, supra note 245, at 4; N.Z. MINISTRY OF JUSTICE, 1999 MINISTRY OF JUSTICE 
POST ELECTION BRIEFING FOR INCOMING MINISTERS 3.14 (1999), available at http://www.justice.govt.nz/ 
pubs/reports/1999/post_elec_brief/chapter_3.html#3.14. 
 251. N.Z. MINISTRY OF JUSTICE, supra note 250, at 3.14; see also Orr, supra note 245, app. 2. 
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C. Canada 

Canada recognizes a right to apply for compensation for wrongful convic-
tion, although an administrative or judicial body ultimately decides whether or 
not to grant an award.252  In 1988, Canada adopted the Federal-Provincial 
Guidelines on Compensation for Wrongfully Convicted and Imprisoned 
Persons.253  These guidelines were to some extent modeled after Article 
14(6).254  However, they differ significantly in that “any blameworthy conduct 
or the lack of due diligence by the claimant may affect the quantum of 
recovery, not the entitlement.”255  After concluding that an individual has been 
wrongfully convicted, Canada is quick to establish public inquiries to evaluate 
the causes of conviction and to assess the issue of compensation.256 

The Inquiry Regarding Thomas Sophonow, for example, specifically 
assessed the extent to which Mr. Sophonow should be held responsible for his 
wrongful murder conviction.257  After considering Mr. Sophonow’s conduct 
during the investigation, including his various false statements and the withhold-
ing of alibi evidence, the inquiry concluded: “If these points were being 
assessed in a negligence case, Thomas Sophonow would be required to bear some 
10% of the responsibility, whereas the State would be assessed at 90%.”258  

                                                                                                                            
 252. Costa, supra note 240, at 1624. 
 253. Kaiser, supra note 47, at 99–100.  These guidelines are reprinted in Kaiser’s article.  Id. 
at 152–53. 
 254. See N.Z. LAW COMM’N, supra note 49, para. 76. 
 255. MANITOBA JUSTICE, Compensation: Canada's 1988 Federal-Provincial Guidelines on 
Compensation for Wrongfully Convicted and Imprisoned Persons, in THE INQUIRY REGARDING 
THOMAS SOPHONOW, supra note 27, http://www.gov.mb.ca/justice/publications/sophonow/compensation/ 
canadas.html (emphasis added); see also Kaiser, supra note 47, at 137 (“The Guidelines evince cognizance 
of . . . the ostensibly unyielding nature of [Article 14(6)] . . . [and i]n this sense, the Guidelines have 
refined and improved one of the more severe aspects of Article 14(6).”). 
 256. See, e.g., MANITOBA JUSTICE, Introduction to THE INQUIRY REGARDING THOMAS 
SOPHONOW, supra note 27, http://www.gov.mb.ca/justice/publications/sophonow/intro/thefacts.html 
(noting that the Manitoba government established an inquiry on the same day that it announced its 
determination that an individual had been wrongfully convicted of murder); REPORT OF THE 
COMMISSION OF INQUIRY INTO CERTAIN ASPECTS OF THE TRIAL AND CONVICTION OF JAMES 
DRISKELL (2007), available at http://www.driskellinquiry.ca/pdf/final_report_jan2007.pdf; THE LAMER 
COMMISSION OF INQUIRY PERTAINING TO THE CASES OF: RONALD DALTON, GREGORY PARSONS, 
RANDY DRUKEN (2006), available at http://www.justice.gov.nl.ca/just/lamer/LamerReport.pdf; Commission 
of Inquiry Into the Wrongful Conviction of David Milgaard (2006), http://www.milgaardinquiry.ca/ 
home.shtml. See generally DEP’T OF JUSTICE CANADA, APPLICATIONS FOR MINISTERIAL 
REVIEW—MISCARRIAGES OF JUSTICE; ANNUAL REPORT 2006, http://www.canada.justice.gc.ca/ 
eng/pi/ccr-rc/rep06-rap06/index.html. 
 257. MANITOBA JUSTICE, Compensation: To What Extent Should Thomas Sophonow's Conduct 
Be Found as a Significant Cause of His Problems?, in THE INQUIRY REGARDING THOMAS SOPHONOW, 
supra note 27, http://www.gov.mb.ca/justice/publications/sophonow/compensation/towhat.html. 
 258. Id. 
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Notwithstanding this calculation and the corresponding reduction in Mr. 
Sophonow’s compensation, the Inquiry expressed its support for an “innocence-
based approach” (for example, one that is analogous to strict liability).259 

D. The United Kingdom 

Since its ratification of the ICCPR in 1976, the United Kingdom has 
employed three different frameworks for compensating the wrongfully convicted.  
The first was purely discretionary (ex gratia),260 the second contained both 
statutory and discretionary schemes,261 and the current one is purely statutory.262  
Each of these frameworks has used a comparative fault approach in determin-
ing the amount of compensation.263  Since the original ex gratia scheme, 
payment has been made “in recognition of the hardship caused by a wrongful 
conviction” regardless of whether there were grounds for civil damages.264  
Thus, compensation may be provided even when the government is not at 
fault—as in strict liability. 

The Home Secretary grants awards based on the recommendation of an 
independent assessor who “applies principles analogous to those on which claims 
for damages arising from civil wrongs are settled.”265  In determining the 
                                                                                                                            
 259. Id. 
 260. See In re McFarland, [2004] UKHL 17 (appeal taken from N. Ireland) (U.K.), at para. 8, 
available at http://www.publications.parliament.uk/pa/ld200304/ldjudgmt/jd040429/mcfar-1.htm (describing 
then Home Secretary Douglas Hurd’s discussion of how ex gratia payments are made); MICHAEL 
ZANDER, CASES AND MATERIALS ON THE ENGLISH LEGAL SYSTEM 730–31 (10th ed. 2007). 
 261. See Criminal Justice Act, 1988, c.33, § 133(1) (Eng.); In re McFarland [2004] UKHL 17, 
at para. 9 (“Section 133(1) of the Criminal Justice Act 1988 gave statutory effect to article 14(6) of the 
International Covenant on Civil and Political Rights.”); Written Ministerial Statement, 
Compensation for Miscarriages of Justice (Apr. 19, 2006), available at http://press.homeoffice.gov.uk/ 
Speeches/compensation-miscarriage-justice; ZANDER, supra note 260, at 731–33. 
 262. See Written Ministerial Statement, supra note 261.  In April of 2006, Home Secretary Charles 
Clarke decided to abandon the discretionary scheme and only provide compensation under the statutory 
framework directed toward Article 14(6).  Id.  Notably, the Secretary announced that the Assessor 
would now “take greater account of conduct by applicants which contributed to the circumstances 
leading to the miscarriage of justice.”  Id.  The Home Secretary’s decision, which cited concerns of 
cost and efficiency, has elicited sharp criticism.  See, e.g., Peter Ferguson, Cut-Price Justice, 156 N.L.J. 
778, 778–79 (2006); Langdon-Down, supra note 91. 
 263. See 401 PARL. DEB., H.C. (6th ser.) (2003) 944W, available at http://www.publications.parliament.uk/ 
pa/cm200203/cmhansrd/vo030320/text/30320w21.htm (“The level of compensation [for the wrongfully 
convicted] is calculated in the same way whether the applicant qualified for compensation under the 
statutory scheme or the ex gratia scheme.”); infra text accompanying note 266. 
 264. In re McFarland [2004] UKHL 17, at para. 8 (quoting Home Secretary Jenkins’ written 
answer, 916 PARL. DEB., H.C. (5th ser.) (1976) 328–30W). 
 265. Id. (quoting Home Secretary Hurd’s written answer, 87 PARL. DEB., H.C. (6th ser.) (1985) 
689–90W) (referring to payments made under the ex gratia scheme); see also O’Brien v. Indep. 
Assessor, [2007] UKHL 10 (U.K.), at para. 9, available at http://www.publications.parliament.uk/pa/ 
ld200607/ldjudgmt/jd070314/obrien-1.htm  (quoting Home Office’s, “Compensation for Miscarriages 
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amount of compensation, the assessor considers “the extent to which the 
situation . . . might have been contributed to by the accused person’s own 
conduct.”266  Accordingly, the United Kingdom does not automatically bar com-
pensation to wrongfully convicted individuals who have contributed to their 
conviction.  Instead, such conduct is relevant for purposes of determining the 
amount of compensation. 

CONCLUSION 

The plight of the wrongfully convicted is in the public eye now as much 
as ever.  In the past, media coverage has garnered popular support for address-
ing this issue, and in turn motivated progressive legislative action.267  Hopefully 
this trend will continue once again.  More states should enact compensation 
statutes that are generous and available, while existing statutes should be 
amended accordingly.  But there is a real danger that in achieving this end, 
a class of wrongfully convicted individuals will be unconditionally shut out. 

Compensation claims rejected due to a claimant’s contributory conduct 
are more rare and less likely to be sensationalized than more sympathetic 
cases in which compensation is unavailable.  Still, under existing statutes, 
people will inevitably be denied compensation when their fault was slight but 
their injury severe.  Sweeping generalizations about undeserving claimants 
are dangerous, as are exaggerated notions about the costs of compensation.  
Society has progressed from the days of absolute sovereign immunity and 
contributory negligence.  The enactment of compensation statutes has 
reflected—albeit slowly—the former change.  It is time that they also reflect 
the latter change by rejecting unjust all-or-nothing rules.  It is time that 
compensation statutes finally embrace a comparative fault approach. 

                                                                                                                            
of Justice—Note for Successful Applicants” at para. 5 (containing an almost identical quote in reference 
to statutory scheme)).  The Assessor’s role in determining damages is nearly identical under the 
statutory and discretionary schemes.  See Miscarriage of Justice, supra note 263.  “In statutory cases 
the amount of an award is wholly a matter for the Assessor . . . . In ex gratia cases the Assessor’s role 
is to advise the Home Secretary but successive Home Secretaries have agreed to be bound by the 
Assessor’s advice.”  Id. 
 266. In re McFarland [2004] UKHL 17, at para. 8 (quoting Home Secretary Jenkins’ written answer, 
916 PARL. DEB., H.C. (5th ser.) (1976) 328–30W (referring to payments made under the ex gratia 
scheme)); see also O’Brien [2007] UKHL 10, at para. 9 (quoting the Home Office’s, “Compensation 
for Miscarriages of Justice—Note for Successful Applicants” at para. 7) (containing an almost identical 
quote in reference to the statutory scheme). 
 267. See Bernhard, supra note 42, at 711–12. 


