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Remote Killing and the Fourth Amendment:
Updating Constitutional Law to Address Expanded Police
Lethality in the Robotic Age

Thomas Wanebo

ABSTRACT

In the early morning hours of July 8, 2016, a loud boom echoed between the buildings in downtown
Dallas, signaling both the end to a bloody massacre that took the lives of five Dallas-area police officers
and the dawn of anew age in American law enforcement. Police officers had killed an armed suspect by
affixingabomb toaremotelycontrolled vehicle, driving it up tohim froma position of relative safety,and
detonating it. For the first time in American law enforcement history, police killed by remote control.

In the aftermath of the incident, much has been written on the evolving field of robotics and the
moral, legal, and technological safeguards needed as autonomous, independent-decisionmaking
robots are armed and begin patrolling American streets. While this scholarship is important for a
future that is undoubtedly coming, the device used in Dallas was not such a robot; it was a remotely
controlled vehicle, capable of nothing more than what its human operator commanded. In this
Comment, I regard the remotely controlled vehicle as an extension of the officer controlling it and
focus on the Fourth Amendment implications of the remote use of lethal force. I examine the
current constitutional standard for analyzing the reasonableness of the use of force under Graham
v. Connor, and I discuss why it falls short in situations in which the officer has time to consider her
options, as any officer engaging an individual via remotely controlled vehicle undoubtedly does.

To address the shortfalls in current constitutional jurisprudence, I propose the Dallas test, an
addendum to the Graham standard, that, while born of the analysis of the remote use of force, should
be applied any time an officer has time to think and employs force. I argue that the deference courts
give to the decisionmaking of officers on the scene must be tempered in circumstances in which
an officer has time to consider her options and when alternative, less-lethal means of seizing the
individual are available. In such circumstances, an officer’s considered decision to forgo nonlethal
alternatives and employ deadly force must be scrutinized more strictly than the Graham standard
currently prescribes. Finally, I examine the actions of Dallas police under the new standard I propose.
Although T ultimately conclude their actions were reasonable and therefore constitutional, this
Comment exposes the gaps in the current standard and proposes a new form that a reasonableness
analysis should take when police use of force is not a split-second decision. It makes clear that
remote policing is coming and that the current constitutional jurisprudence is ill-equipped to meet it.
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INTRODUCTION

In the early morning hours of July 8, 2016, Dallas police killed Micah
Xavier Johnson with a remotely detonated bomb strapped to a remotely
controlled vehicle.! Johnson had opened fire earlier that evening during a
peaceful citizens’ protest, killing five officers and wounding a dozen more
people, most of them officers. Police soon cornered him in the back hallway
of a community college building, but in a position advantageous to Johnson
that police could not reach without exposing themselves to his field of fire.?
After hours of fruitless negotiations, exchanges of gunfire, and threats of
continued violence, police improvised a bomb from C-4 plastic explosive,
rigged it to detonate remotely, attached it to a remotely controlled vehicle
designed for bomb disposal, drove it down the hallway to within a few feet of
Johnson, and detonated it, killing him instantly.” In doing so, they forever
changed the landscape of the use of force by law enforcement.

For the better part of the first hundred years of this nation’s existence,
police carried no guns,* and therefore “[d]eadly force could be inflicted
almost solely in a hand-to-hand struggle.” The common law ruled that if an
officer killed a felon as a last resort to prevent escape, that killing was
justified.® Someone resisting an officer, or fleeing from within the officer’s
killing radius, was, by definition due to their physical proximity, a threat to
the officer’s safety. After they began arming themselves with guns, however,
police could kill at distances much greater than an arm’s length, so long as
they had a line of sight on their target. A century after guns became
commonplace for police, Tennessee v. Garner updated the constitutional

1. See Avi Selk et al., Eight Hours of Terror: How a Peaceful Protest Turned Into the Dallas
Police’s Deadliest Day, DALL. MORNING NEWS (July 8, 2016), http://interactives.dallas
news.com/2016/dallas-police-ambush-timeline [https://perma.cc/FHK7-BC6W].

2. Robert Wilonsky, How and Why Dallas Police Decided to Use a Bomb to End the
Standoff With Lone Gunman, DALL. NEWS (July 9, 2016), http://www.dallasnews.com/
news/news/2016/07/09/dallas-policedecided-use-bomb-end-standoff-lone-gunman
[https://perma.cc/FL26-YTCV].

3. See Sara Sidner & Mallory Simon, How Robot, Explosives Took Out Dallas Sniper in
Unprecedented Way, CNN (July 12, 2016, 8:50 AM), http://www.cnn.com/2016/07/12
/us/dallas-police-robot-c4-explosives/index.html [https://perma.cc/H4WE-725X].

4. LEE KENNETT & JAMES LAVERNE ANDERSON, THE GUN IN AMERICA: THE ORIGINS OF A
NATIONAL DILEMMA 150 (1975).

5. Tennessee v. Garner, 471 U.S. 1, 14 (1985).

6. Id. at 12.
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standard of reasonableness for deadly force, reflecting that the calculus of
police lethality had changed, and rejecting the common law rule in the
process.” Killing solely to prevent escape was no longer constitutionally
reasonable because the radius of the officer’s lethality had greatly expanded,
and therefore escape while within killing distance no longer necessarily
involved hand-to-hand violence, or any violence at all.® Graham v. Connor
incorporates Garner’s logic in establishing a reasonableness metric for all use
of police force, lethal and otherwise.’” Graham and Garner, the current
leading U.S. Supreme Court precedent on police use of force, are premised on
two assumptions: one stated, that police who use force make split-second
decisions in doing s0;'’ and one unstated, that police who use force are always
fairly close to, and in direct line of sight with, the target of that force. The
former was never always true, and the latter was destroyed by a pound of C-4
in the back hallway of a Dallas community college. As it did when firearms
were introduced to policing a century and a half ago, police lethality has
changed. Now police can kill around corners, hidden from their target, from
a position of safety, and from greater (and theoretically almost limitless)
distances. Once again, the reasonableness metric for police use of force needs
updating.

This Comment proposes such an update. In Part I, I detail the incident
in Dallas in which, for the first time in American law-enforcement history, a
remotely controlled vehicle was armed with a deadly weapon and used to kill
an armed suspect."’ In Part II, I discuss law enforcement’s increasing use of
remotely controlled vehicles, many of them designed for, and purchased
from, the U.S. military. In Part III, I examine the Graham standard, the

7. Id. Writing for the Court, Justice White’s distress at the absurd outcomes resulting from
the common law’s view that it is “better that all felony suspects die than that they
escape” is apparent. Id. at 11. White starkly contrasts Garner, a five-foot-four-inch,
fifteen-year-old boy weighing under 110 pounds, visibly unarmed, posing no threat, and
running from the police with ten dollars and a purse he had stolen from a home, with
the almost-sociopathic, black-and-white, mechanical simplicity of the common law
justification for shooting him in back of the head: “Convinced that if Garner made it
over the fence he would elude capture, [the officer] shot him.” Id. at 4. As one
commentary put it, White “did not merely want to replace the common law rule: he
wanted to bury it.” Chad Flanders & Joseph Welling Police Use of Deadly Force: State
Statutes 30 Years After Garner, 35 ST. Louis U. PuB. L. REv. 109, 109 (2015).

8. Garner, 471 U.S. at 14-15.

9. Graham v. Connor, 490 U.S. 386 (1989).

10. Id.at396-97.

11.  Because the details of the incident are key to the application of the test I propose, see
infra Part V, I describe the incident in Part I in greater detail than might otherwise be
expected of a Law Review Comment.
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current framework for analyzing the constitutionality of police use of force,
the assumptions underlying it, and its inadequacy in situations in which
police have time to contemplate the situation and think over their options, as
all instances in which police deploy remotely controlled vehicles to deliver
force will likely be. In Part IV, I propose what I call the Dallas test, a four-
factor addendum to the Graham reasonableness analysis that hinges on
whether the officer’s decisionmaking process was a split-second one, driven
as much by instinct, adrenaline, and training as by rational thought, or
whether it was drawn out, giving the officer time to consider her options.
Although initially conceived in response to the Dallas police’s use of a
remotely controlled vehicle in killing a suspect (hence its name), and
originally purposed on creating an analytical rubric for that specific type of
force, the test applies to all uses of deadly force in which the officer has time to
think. Finally, in Part V, I apply this new test to the incident in Dallas,
examining two separate seizures of Johnson by police in order to demonstrate
how a particular case might be analyzed under this proposed update to the
current constitutional jurisprudence on police use of force.

I. THE DALLAS INCIDENT

At 7:00 PM on July 7, 2016, despite the 95-degree heat, 800 people
gathered at Belo Garden in downtown Dallas to rally and march in protest of
the recent killings of two black men:"> Philando Castile in Falcon Heights,
Minnesota" and Alton Sterling in Baton Rouge, Louisiana."* It was one of a
number of protests nationwide that night, and one of many that had occurred
over the preceding several years in response to the highly publicized police

12.  Daniel S. Levine, Dallas Police Shooting: Locations, Map & Timeline, HEAVY (July 8, 2016,
5:04 PM), http://heavy.com/news/2016/07/dallas-police-shooting-locations-map-
timeline-micah-johnson-texas-black-lives-matter-murder-death [https://perma.cc/76K9-
7TEU]; Weather History for KDFW—July, 2016, WEATHER UNDERGROUND,
https://www.wunderground.com/history/airport/KDFW/2016/7/7/DailyHistory.html
2&reqdb.zip=&reqdb.magic=&reqdb.wmo= [https://perma.cc/ MDA2-PKTT].

13.  See generally James Poniewozik, A Killing. A Pointed Gun. And Two Black Lives,
Witnessing., N.Y. TIMES (July 7, 2016), https://www.nytimes.com/2016/07/08/us/
philando-castile-facebook-police-shooting-minnesota.html  (describing the widely
circulated Facebook Live video that captured the moments after the police shooting of
Castile).

14.  See generally Richard Fausset et al., Alton Sterling Shooting in Baton Rouge Prompts Justice
Dept. Investigation, N.Y. TIMES (July 6, 2016) https://www.nytimes.com/2016 /07/06/us/alton-
sterling-baton-rouge-shootinghtml (describing how the video of police shooting Sterling
while he was pinned to the ground by other officers catapulted the incident to national
attention and prompted a Justice Department investigation).
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violence against unarmed black men.”” The route was not predetermined, but
was improvised in the moment as a long thin rectangle of just under two miles.'®
Although the protest was angry, it was peaceful.'” Protesters brought
children, some in strollers.”® Many marchers carried homemade signs.” As
many as thirty carried assault rifles, some of them the AR-15, a common sight
at protests in Texas.” “Black lives matter” was among the myriad of chants,
but, according to organizers, the march was not a Black Lives Matter event.”'
The Dallas Police Department’s presence was substantial, with about one
hundred officers on the scene,? but was not confrontational: Officers were
not in riot gear and were often cordial with marchers, some even taking
pictures together.”” Dallas Police posted multiple photos and videos of the
protest on its official Twitter page.** As the march wound down, it passed El

15. See Manny Fernandez et al., Five Dallas Officers Were Killed as Payback, Police Chief
Says, N.Y. TIMES (July 8, 2016), https://www.nytimes.com/2016/07/09/us/dallas-police-
shooting.html; Jon Schuppe, How a Peaceful Protest in Dallas Became a Deadly Cop
Ambush, NBC NEWS (July 8, 2016, 10:49 PM),
http://www.nbcnews.com/storyline/dallas-police-ambush/how-peaceful-protest-dallas-
became-deadly-cop-ambush-n605926 [https://perma.cc/JSB3-Q2W3].

16.  See CityLab (@CityLab), TWITTER (July 8, 2016, 10:11 AM), https://twitter.com/CityLab/
status/751463695012757504/photo/1%ref_src=twsrc%5Etfw  [https://perma.cc/3KS3-
QPES6] (“Map: Where the Shootings Happened in Dallas”); Richard Fausset et al., Micah
Johnson, Gunman in Dallas, Honed Military Skills to a Deadly Conclusion, N.Y. TIMES
(July 9, 2016), https://www.nytimes.com/2016/07/10/us/dallas-quiet-after-police-
shooting-but-protests-flare-elsewhere.html (“Parts of the route were determined on the
spot without planning....”).

17.  Schuppe, supra note 15.

18.  Austin Huguelet, Before Shooting, Marchers Stressed Progress, Peace, DALL. NEWS (July 8,
2016), http://www.dallasnews.com/news/dallas-ambush/2016/07/08/shooting-marchers
-stressed-progress-peace [https://perma.cc/4MC6-H2UE].

19.  Seeid.

20. See Fausset et al., supra note 16; Molly Hennessy-Fiske, Dallas Police Chief: Open Carry
Makes Things Confusing During Mass Shootings, L.A. TIMES (July 11, 2016, 5:36 PM),
http://www.latimes.com/nation/la-na-dallas-chief-20160711-snap-story.html
[https://perma.cc/GN4K-GUAS]. Texas allows open carry of long guns (rifles and
shotguns) with no permit or license requirement. Fausset et al., supra note 16.

21.  Huguelet, supra note 18. One of the protest’s organizers, Dominique Alexander of the
Next Generation Action Network, stated, “There is no local chapter of the Black Lives
Movement.... That’s just national rhetoric.” Id.

22.  Wilson Andrews et al., How the Attack on the Dallas Police Unfolded, N.Y. TIMES (July 8, 2016),
https://www.nytimes.com/interactive/2016/07/08/us/dallas-police-shooting-map.html.

23.  SeeLevine, supra note 12.

24.  Dall Police Dep’t (@DallasPD), TWITTER (July 7, 2016, 6:11 PM), https://twitter.com/DallasPD/
status/751222050673430528/photo/1  [https://perma.cc/5PUQ-7VIG]  (“.@DPDAnderson
with Senator Royce West @ demonstration @ Belo Garden Park”); Dallas Police Department
(@DallasPD), TwiTTER (July 7, 2016, 6:23 PM)  https://twitter.com/DallasPD/status/
751225103946428418/video/1 [https://perma.cc/BZ8Y-BZWR] (“Demonstrators marching
eastbound on Commerce.”).
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Centro Community College where, just before 9:00 PM, Micah Johnson
parked his car.”

Johnson was a twenty-five-year-old, six-year veteran of the U.S. Army
Reserve who had left the military in disgrace after a sexual harassment
accusation was made by a female soldier who had been his close friend.*
Friends and family described him as “withdrawn, isolated and fixated with
guns” after his return home to Texas.”” He developed a military-style training
regimen in his mother’s backyard and was seen by neighbors putting himself
through drills.”® He took classes at a local self-defense school that teaches,
among other things, courses in tactical weapons use and speed reloading.”
He kept a journal of advanced combat tactics, including shoot-and-move
tactics—“ways to fire on a target and then move quickly and get into position
at another location to inflict more damage on targets without them being able
to ascertain where the shots are coming from™’—used by Special Forces.”" In April

25. Holly K. Hacker et al., El Centro College Officials Trace Footsteps of Dallas Police Killer,
DALL. NEws (July 11, 2016), http://www.dallasnews.com/news/dallas-ambush/2016/
07/11/footsteps-killer [https://perma.cc/7PS5-DM7H]; Corbett Smith, El Centro Chief:
Micah Johnson Talked With Police Before Shooting Them, DALL. NEWS (July 19, 2016),
http://www.dallasnews.com/news/dallas-ambush/2016/07/19/el-centro-chief-micah-
johnson-talked-police-shooting [https://perma.cc/6GR]-GCK4].

26. Dallas Shooting: Who Was Gunman Micah Xavier Johnson?, BBC NEws (July 9, 2016),
http://www.bbc.com/news/world-us-canada-36751387 [https://perma.cc/Y8YP-MCAS];
When Army Career Ended in Disgrace, Dallas Gunman Was Ostracized, CHL TRiB. (July
15, 2016, 6:58 PM), http://www.chicagotribune.com/news/nationworld/ct-dallas-
gunman-micah-johnson-army-discharge-20160715-story.html
[https://perma.cc/N5NC-T29F].

27. Terri Langford et al., Army Investigation Found Problems With Soldier Who Became
Dallas Police Killer, DALL. NEwS (July 29, 2016), http://www.dallasnews.com/news/
dallas-ambush/2016/07/29/army-investigation-found-problems-soldier-becamedallas-
police-killer [https://perma.cc/5PSC-MBFG]. Johnson’s fixation on weapons appears to
have predated his ouster from the military. During a search of his quarters in
Afghanistan, where he was stationed when the harassment accusation was made,
investigators discovered a high-explosive Mk-19 round, a lethal piece of ammunition
Johnson had no business possessing, hidden in his sleeping bag. See Report of
Proceedings by Investigating Officer/Board of Officers, Dep’t of the Army (May, 2014),
https://assets.documentcloud.org/documents/3001487/FOIA-Reading-Room-
Redacted-AR-15-6-Investigation.pdf [https://perma.cc/ZS5M-4EQ9]. The Mk-19 is a
“belt-fed grenade machine gun.” Kyle Jahner, Army Building a Better Grenade Machine
Gun, ARMY TIMES (July 2, 2016), https://www.armytimes.com/news/yourarmy/2016/
07/02/army-building-a-better-grenade-machine-gun [https://perma.cc/DILS-ZUHH].

28. Fausset et al., supra note 16.

29. Academy of Combative Warrior Arts, Tactical Applications Program (T.A.P.), http://
www.combativewarriorarts.com/tactical_applications_program.html (last visited Dec. 13,
2017) [https://perma.cc/3XR]J-28VQ]. The school also teaches “[s]hooting around barriers”
and “[d]ynamic movement” in its “Tactical Applications Program.” Id.

30. Fausset et al,, supra note 16 (quoting Clay Jenkins, Dallas County’s chief executive and
director of homeland security and emergency management).
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of 2015, Johnson attended at least one protest over the death of Freddie Gray, a
black man who died of severe spinal trauma suffered while shackled inside a
Baltimore police van.”> Johnson would, when cornered by Dallas SWAT in the
hours before his death, tell police he was upset at the killings of black men by white
police officers, that he was angry at whites in general, and that he wanted to kill
whites—especially white police officers.”

As the protest march approached El Centro Community College, Johnson,
wearing body armor,* drove up and parked his SUV on the curb with the hazard
lights on.”® He spoke briefly with police officers® who were there as they tried to
stay ahead of the march,”” produced a Saiga AK-74 assault rifle’*® from his car, and

31. Id

32.  When Army Career Ended in Disgrace, supra note 26. See generally Sheryl Gay Stolberg
& Jess Bidgood, Freddie Gray Died From Rough Ride,” Prosecutors Assert, N.Y. TIMES
(June 9, 2016), https://www.nytimes.com/2016/06/10/us/caesar-goodson-trial-freddie-
gray-baltimore.html (describing the “rough ride” prosecutors alleged police inflicted on
Freddie Gray, deliberately leaving him unbuckled in his seat and driving so as to toss
him around the inside of the police van, unable to protect himself due to the shackles).

33. Fernandez et al,, supra note 15.

34. Jennifer Emily & Tasha Tsiaperas, Dallas Police Shooter Killed 4 Officers on the Street, 1
Through a Second-Floor Window, DALL. NEws (July 14, 2016), http://www.dallas
news.com/news/dallas-ambush/2016/07/14/dallas-police-shooter-killed-4-officers-
street-1-second-floor-window [https://perma.cc/472E-H5FC].

35.  Holly K. Hacker et al., El Centro College Officials Trace Footsteps of Dallas Police Killer,
DALL. NEwS (July 11, 2016), http://www.dallasnews.com/news/dallas-ambush/2016/
07/11/footsteps-killer [https://perma.cc/7PS5-DM7H].

36.  Smith, supra note 25 (“[Johnson] parked his vehicle on the Lamar Street doors of our
college, got out, we believe engaged two Dallas police officers in a short conversation,
then pulled his rifle and shot them.... The surrounding officers returned fire, and he
was taking cover behind our pillars of our college—shooting back at police as they were
returning fire.” (quoting Dallas County Community College District Police Chief Joseph
Hannigan)).

37. Because Johnson parked ahead of the marchers’ progress, the police movement in front of the
protest brought them right up to Johnson, something Dallas Police Chief David Brown
described as a “fatal funnel.” William Branigin & Adam Goldman, Dallas Police Chief:
Shooter Seemed Delusional, Scrawled Cryptic Messages in Blood, WASH. POsT (July 10, 2016),
https://www.washingtonpost.com/politics/dallas-police-chief-shooter-seemed-delusional-
scrawled-cryptic-messages-in-blood/2016/07/10/bd1c0d96-46a9-11e6-bdb9-70168797
4517_story.html [https://perma.cc/AUY3-CULS].

38. Andrew Blankstein & William Arkin, Dallas Gunman Micah Johnson Used a Saiga AK-
74 Assault-Style Rifle: Sources, NBC NEws (July 12, 2016, 10:28 PM), http://www.nbc
news.com/storyline/dallas-police-ambush/dallas-gunman-micah-johnson-used-saiga-
ak-74-assault-style-n608311 [https://perma.cc/6EAS-684M].  Initial reports that
Johnson was armed with an SKS semi-automatic rifle, one so old that it’s classified as a
“relic” by the Bureau of Alcohol, Tobacco, Firearms and Explosives, were inaccurate. Id.
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opened fire, killing three officers, and injuring three others and two civilians in the
first volley.”

What followed was chaotic, confused, and lethal. Calls of “Shots
fired!” and “Officer down!” went out over police radios.* Police on the
scene shouted “[A]ctive shooter!™" A radio barked, “Yo, we got a guy with
a long rifle, but we don’t [know] where the hell he’s at.”* Protesters fled in
all directions and hid behind building pillars and cars.* The shooting
occurred in bursts as Johnson shot and moved, shot and moved.* In the
steel and glass canyons of downtown Dallas, the shots echoed everywhere.*
Johnson’s bullets skipped off the pavement and broke apart, fragments of
them wounding officers in various directions, including those where
Johnson wasn’t.** There was pervasive confusion as to both the location
and number of shooters.”” Different officers and civilians saw and reported
shots coming from different places. People reported multiple shooters and
described shooters who did not exist.*® Police ordered “suspicious looking
people” to the ground and detained three they suspected of involvement.”

39. Emily & Tsiaperas, supra note 34; Stephen Young, Police Provide Details of Shootout at El
Centro, DALL. OBSERVER (July 20, 2016, 4:05 AM), http://www.dallasobserver.com/ news/police-
provide-details-of-shootout-at-el-centro-8504326 [https://perma.cc/VQIS-2RA7].

40. Schuppe, supra note 15.

41. Marjorie Owens, This Is How the Dallas Sniper Shootings Unfolded, WFAA-TV (July 8,
2016, 3:30 PM), http://www.wfaa.com/news/nation-now/timeline-how-the-dallas-
shooting-developed/267658160 [https://perma.cc/J8T2-JFJN].

42.  Schuppe, supra note 15.

43. Id;Selketal, supranote 1.

44.  See Schuppe, supra note 15.

45.  Seeid.
46. See Emily & Tsiaperas, supra note 34.
47.  Seeid.

48. “T heard on the ground one of the shooters was white, maybe both of them,” march
organizer Dominique Alexander said. “I talked to a few people who saw a white male up
there shooting.” Huguelet, supra note 18. It’s unclear whether the mistaken description
of white male shooters was the result of seeing white officers returning fire, seeing white
officers or white marchers carrying weapons, assuming that the shots were aimed at the
marchers themselves and that someone firing on a group of largely black protesters was
likely to be white, or the result of other factors entirely.

49. Schuppe, supra note 15; Emily Shapiro et al., Dallas Shooting Suspect Micah Xavier
Johnson Had Rifles, Bombmaking Materials in His Home, Police Say, ABC NEWS (July 9,
2016, 11:42 AM), http://abcnews.go.com/US/dallas-shooting-suspect-wanted-kill-
white-people-white/story?id=40431306 [https://perma.cc/MB2Y-WW7F]. The Dallas
Police Department also tweeted a photo of a man they suspected. Arriana McLymore,
Dallas Police Tweet That Wrongly Identified Sniper Suspect Removed Hours Later, CNBC
(July 8, 2016, 12:29 PM), http://www.cnbc.com/2016/07/08/dallas-police-tweet-that-
wrongly-identified-sniper-suspect-is-still-posted.html [https://perma.cc/ZQ69-KMBL].
The wrongly identified man turned himself in upon learning he was wanted, and was
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For several hours, police believed they were dealing with multiple
shooters.”

There was only one shooter, it turned out, but he had the officers
outgunned.”’ Officers armed with pistols were confronted by an ex-soldier,
trained by the Army and by himself in tactical combat, who had been
rehearsing this ambush for months and was armed with a much more
powerful weapon. In one truly awful video, the disparity in weapons and
tactics is all too clear: Dallas Area Rapid Transit (DART) officer Brent
Thompson can be seen taking cover behind a concrete pillar about five feet
from the wall of a building, his pistol in hand. Johnson emerges behind
another pillar, perhaps twenty feet down the sidewalk. Johnson charges
Thompson’s position, firing rapidly, his shots aimed at the building itself,
adjacent to Thompson. Thompson, facing toward where the bullets are
landing, presumably assuming that Johnson is running in the direction he is
firing, steps slightly back, toward the street, prepared to meet Johnson
coming around the building side of the pillar. Johnson, while still firing at the
building side of the pillar, comes around the street side of the pillar, behind
Thompson, and shoots him point blank in the back of the head. Thompson
drops. Johnson moves on. The whole thing takes seconds.”® Patrol officers
are trained in self-defense, not in urban combat, something Johnson clearly
knew and used to his advantage.

Although Johnson had the edge in weapons and tactics, the police had
numbers. Within minutes police were pouring into downtown Dallas.”® A
brief, street-level gun battle took place between Johnson and police officers.

subsequently cleared. Id. The tweet, however, was online for sixteen hours, was
retweeted more than 40,000 times, and the man received death threats as a result of it. Id.

50. Nearly two hours after the shooting began, the Dallas Police Department posted,
“Tonight it appears that two snipers shot ten police officers from elevated positions
during the protest/rally” to its Facebook page. Dallas Police Department, FACEBOOK (July
7, 2016, 10:35 PM), https://www.facebook.com/DallasPD/posts/10154253588372412
[https://perma.cc/7PPU-WA2C]. The report that snipers shot from an elevated
position is very likely the result of Johnson shooting from the second-floor window of El
Centro Community College. See infra text accompanying notes 59-61.

51. Jason Kravarik & Sara Sidner, The Dallas Shootout, in the Eyes of Police, CNN (July 15,
2016, 10:59 AM), http://www.cnn.com/2016/07/15/health/dallas-shootout-police-
perspective [https://perma.cc/Y2JK-5ZAZ] (“[I]t’s a pistol battle against a rifle battle
and you’re going to lose every time.” (quoting El Centro College Police Officer John
Abbot, one of two officers inside the El Centro building Johnson attempted to enter)).

52. Matthew Keys, Graphic Video of Dallas Shooting Suspect Aired on TV, YOUTUBE (July 7,
2016), https://www.youtube.com/watch?v=-23nlUpUte0. Please note: this video is
extraordinarily difficult to watch.

53.  SeeSelketal., supranote 1.
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Johnson tried several locked doors and tried to shoot his way into one
entrance of the El Centro building. EI Centro Police Department officers,
who had entered the building prior to the marchers’ approach in an attempt
to avoid provoking confrontation with protesters, returned fire and
prevented him from entering”® Both officers were wounded in the
exchange.” Johnson ran toward another entrance, encountering and killing
DART Officer Thompson on the way, and shot his way inside. More than
fifty students and faculty were still in the building, just finishing up classes.*
At some point before he made his way into the building, Johnson was
wounded by at least one police bullet, leaving a trail of blood from the
entrance of the building to where he made his eventual last stand.””

Johnson climbed a set of stairs, stopping to exchange gunfire with police
who had followed his blood trail.*® He ran through the college’s second-floor
library and into a hallway, where he shot at officers down on the street
through two different windows. He moved from the first to the second
window to get a better angle,” killing a fifth officer and injuring another.®
These shots, coming from a second-story window when many people still
bel