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Red Belt, Green Hunt, Gray Law: India’s
Naxalite-Maoist Insurgency and the Law
of Non-International Armed Conflict

Sandeep Avinash Prasanna

ABSTRACT

The practical application of international humanitarian law to a potential non-
international armed conflict is unclear in case law and other literature. This Comment
fills this lacuna by clarifying existing legal standards, reconciling the inconsistent
application of these standards, and honing the law of non-international armed conflict.
Specifically, this Comment focuses on the two essential elements of a non-international
armed conflict: (1) a nonstate actor that is sufficiently organized and (2) violence that
is sufficiently intense. The meaning and scope of the “organization” and “intensity”
criteria are developed on the basis of treaty law, case law, and case studies of Colombia
and Mexico. This newly clarified legal standard is then applied to the extreme-left
Naxalite-Maoist insurgency in India, a conflict waged with particular fervor since
2004. The insurgency’s organized and violent nature necessitates the conclusion that
a non-international armed conflict exists between the Indian State and the Naxalites,
triggering the application of international humanitarian law.
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INTRODUCTION

India’s scale is often beyond comprehension. It is home to more than a
sixth of humanity,' and it will become the most populous country in the world
within a decade.? The largest cities in India are some of the largest metropoles
on the planet.’ Its most populous state contains roughly the same number of
people as the entire country of Brazil.* For Indians, this size is both a blessing
and a curse: India has been able to draw on its massive workforce to drive the
vigorous expansion of its economy,’ but the sheer magnitude of its population
risks obscuring the absolute size of its many minorities along with the global
significance of the issues facing them.

India’s tribal peoples are one such minority. Known in Hindi and other
Indian languages as adivasis,® this community constitutes just 8.5 percent of

1. India’s population was 1.29 billion in August 2015. India Population (Live), WORLDOMETERS,
http://www.worldometers.info/world-population/india-population [http://perma.cc/PLAG-
7FSN] (last visited Dec. 16, 2015). For comparison, the world’s population was estimated at
736 billion in August 2015.  Current World Population, WORLDOMETERS, http://
www.worldometers.info/world-population/ [http://perma.cc/GFM6-WDFQ] (last visited Dec.
16, 2015).

2. According to the United Nations, India’s population is expected to surpass that of China by
2022. UNITED NATIONS DEPT OF ECON. & SOC. AFFAIRS, WORLD POPULATION
PROSPECTS: THE 2015 REVISION 4 (2015), http://esa.un.org/unpd/wpp/Publications/
Files/Key_Findings_ WPP_2015.pdf [http://perma.cc/4N4C-4V27].

3. Delhi, Mumbai, and Kolkata are among the twenty most populous cities in the world. See
UNITED NATIONS DEPT OF ECON. & SOC. AFFAIRS, WORLD URBANIZATION
PROSPECTS: THE 2014 REVISION 26 (2014), http://esa.un.org/unpd/wup/Highlights
/WUP2014-Highlights.pdf [http://perma.cc/LK4T-H5YY].

4. Uttar Pradesh’s population was 199.81 million in 2011. Uttar Pradesh Profile, CENSUS INDIA
(2011), http://censusindia.gov.in/2011census/censusinfodashboard/stock/
profiles/en/IND009_Uttar%20Pradesh.pdf [http://perma.cc/KP5H-KG8V]. In contrast, Brazil's
entire population was 203.96 million by August 2015.  Brazil Population (Live),
WORLDOMETERS, http://www.worldometers.info/world-population/brazil-population [http://
perma.cc/3PS2-TC25] (last visited Dec. 16, 2015).

5. India’s economy averaged seven percent growth between 1997 and 2011, and its workforce is the
second largest in the world, estimated at 502.2 million in 2014. India, CIA, https://
www.cia.gov/library/publications/the-world-factbook/geos/in.html [http://perma.cc/SUCS-
5SC9] (last visited Dec. 16, 2015).

6. This literally translates to “first inhabitants” from Sanskrit, with adi (first) and wdsin (inhabitant)
referring to the perception that India’s tribal peoples are the subcontinent’s aborigines. Adivasin,
SPOKEN SANSKRIT DICT., http://spokensanskrit.de/index.php?tinput=AdivAsin  [http://
perma.cc/F3TR-YRFY].
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India’s population.” An independent adivasi country, however, would be the
twelfth most populous state in the world, containing 104 million inhabitants.?
For over forty-five years, adivasis in central India have been caught in the
crossfire of one of the country’s deadliest conflicts since independence.” Yet to
the outside world, the thick central Indian forests have all but engulfed and si-
lenced the conflict, just as India’s massive population has obscured the magni-
tude of the crisis.

The extreme-left Naxalites—as India’s Maoists are known'®—claim to
represent the grievances of the country’s adivasis, who are typically isolated from
mainstream India."’ The Naxalites have been waging an insurgency against the
Indian government for several decades.”” Massive swaths of central and eastern
India—the country’s “red belt” or “red corridor™—are now Naxalite-dominated
territory.”® The insurgency has led to thousands of deaths in the last three dec-
ades,' with India’s former prime minister characterizing it as the country’s

7. Scheduled tribes comprised 104.54 million members in 2011. Primary Census Abstract Data for
Scheduled  Tribes, CENSUS INDIA (2011), http://www.censusindia.gov.in/2011census/
population_enumeration.html [http://perma.cc/FG4B-2C23]. India’s population, however, was
1.21 billion that year. Primary Census Data Highlightsy, CENSUS INDIA (2011), http://
www.censusindia.gov.in/2011census/PCA/PCA_Highlights/pca_highlights_india.html [http://
perma.cc/9CAS-3MP5].

8. Primary Census Data Highlights, supra note 7.

9. The insurgency began in 1967. See, e.g., Kamal Kumar, Analysis: India’s Maoist Challenge, AL
JAZEERA  (Aug. 24, 2013), http://www.aljazeera.com/indepth/features/2013/08/
2013812124328669128.html [http://perma.cc/R8QH-B6NY]. The conflict has counted
thousands of deaths in the past decade alone. UCDP Battle-Related Deaths Dataset v.5-2015,
UPPSALA UNIVERSITY, http://www.pcr.uu.se/research/ucdp/datasets/ucdp_battle-related
deaths_dataset [http://perma.cc/RTG9-9DV6] (last updated June 22, 2015); Imran Garda,
India’s Silent War, ALJAZEERA (Oct. 21, 2011, 11:11 PM), http://www.aljazeera.com /programmes
/Aljazeeracorrespondent/2011/10/20111019124251679523.html [http://perma.cc/R8QH-B6NY].

10. This Comment uses the term “Naxalite” to avoid any possible confusion with related Maoist
movements elsewhere in South and Southeast Asia. “Naxalite” and “Maoist,” however, are
typically interchangeable in India, and the Naxalites’ centralized organization is known as the
Communist Party of India (Maoist), or CPI-Maoist. See, e.g., Confused Berween Mavists and
Naxalities? Read on to Know the Differencee. DNA INDIA (Jan. 12, 2014), http://
www.dnaindia.com/india/report-confused-between-maoists-and-naxalities-read-on-to-know-
the-difference-1949798 [http://perma.c/RCP5-3SGD] (“[The Indian m]edia seems to be
confused with the terms and uses Maoists and Naxalites quite inter-changeably. . . . [The term]
Naxalite is [used] mostly in the Indian sub-continent and [refers to] a member of an armed
revolutionary group advocating Maoist Communism.”).

11. CENTRAL COMMITTEE (P) CPI (MAOIST), PARTY PROGRAMME 21 (2004), http://
www.bannedthought.net/India/CPI-Maoist-Docs/Founding/Programme-pamphlet.pdf [http://
perma.cc/AA9W-NKKJ].

12.  The insurgency began in 1967. See, e.g., Kumar, supra note 9.

13.  See, e.g., Conflict Map: Left-Wing Extremist Affected Areas in India 2012, SOUTH ASIA
TERRORISM PORTAL  (2012), http://www.satp.org/satporgtp/countries/india/database/
conflictmap.htm [https://perma.cc/SUH8-YDSV].

14.  See UCDP Battle-Related Deaths Dataset ©.5-2015, supra note 9; see also Garda, supra note 9.
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“biggest internal security challenge.”” Some commentators, by contrast, have
dismissed this characterization as hysterical hyperbole.’ The last decade has
been particularly violent, with 3000 to 6000 deaths attributed to the insurgency
in the period between 2005 and 2015 alone."”

The Indian government has publicly treated the Naxalite insurgency as a law
and order issue. The central Indian government and several state governments
have deployed police and paramilitary forces to respond to the violence generated
by the movement, with the central government’s most recent offensive dubbed
“Operation Green Hunt” by the national media."® Although the Indian military
denies being directly involved in the counterinsurgency,” it has been training
these non-military forces” and may also be involved in certain counterinsurgent
missions.”!

The insurgency’s duration, vigor, and geographic spread, the relative for-
mality of the Naxalites’ organization,” and the possible direct involvement of

15.  Naxalism Biggest Threat to Internal Security: Manmoban, THE HINDU (May 24, 2010, 12:57 PM),
http://www.thehindu.com/news/national/naxalism-biggest-threat-to-internal-security-
manmohan/article436781.ece [http://perma.cc/3SLK-2PD9].

16.  See, e.g., NIRMALANGSHU MUKHER]I, THE MAOISTS IN INDIA: TRIBALS UNDER SIEGE 55—
56 (2012).

17. P.V. Ramana, India’s Maoist Movement: Trends and Security Implications, in MORE THAN
MAOISM: POLITICS, POLICIES AND INSURGENCIES IN SOUTH ASIA 327, 329 (Robin Jeffrey
et al. eds. 2012); Fatalities in Left-Wing Extremism: 20052015, SOUTH ASIA TERRORISM
PORTAL,  http://www.satp.org/satporgtp/countries/india/maoist/data_sheets/fatalitiesnaxal05-
11.htm [https://perma.cc/ZG6K-QFEI] (last updated July 27, 2015) (counting 6774 deaths
between 2005 and 2015); UCDP Battle-Related Deaths Dataset v.5-2015, supra note 14 (counting
3393 to 4076 deaths between 2005 and 2014).

18. Aman Sethi, Green Hunt: The Anatomy of an Operation, THE HINDU, http://www.
thehindu.com/opinion/op-ed/green-hunt-the-anatomy-of-an-operation/article101706
.ece [http://perma.cc/38N3-GKA4] (last updated Feb. 6, 2010, 1:08 AM).

19.  Deepal Jayasekera, Indian State to Intensify Counter-Insurgency War After Maoist Ambush, WORLD
SOCIALIST WEB SITE (May 29, 2013), http://www.wsws.org/en/articles/2013/05/29/indi-
m29.html [http://perma.cc/4GJP-ASHN] (“India’s military provides training and logistical
support (including extensive use of helicopter transport) to central and state government
paramilitaries. It is also reportedly playing a major role in the formulation of their strategy.
However, the military has opposed calls for it to lead the war on the ground. .. . On Monday
Indian Defence Minister A.K. Antony again ruled out the possibility of tasking the Army with
mounting anti-Maoist operations. ‘There is no proposal like that,” said Antony. ‘We extend our
support without direct involvement. The real answer is to strengthen the local police and para-
military forces.”).

20.  Id; see also Sethi, supra note 18.

21.  Jayasekera, supranote 19.

22. The Naxalite movement’s organization is described more fully later in this Comment. At the
most basic level, the central Naxalite organization, CPI-Maoist, is a hierarchical body with strict
internal rules. See, e.g., SHREY VERMA, RAKSHAK FOUND., FAR REACHING CONSEQUENCES
OF THE NAXALITE PROBLEM IN INDIA: UNDERSTANDING THE MAOIST PROBLEM 23-32
(2011), http://www.rakshakfoundation.org/wp-content/uploads/2011/08/White-Paper-on-
Naxalite-Movement-in-India.pdf [http://perma.cc/8SME-UBCC].
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the Indian military have all raised questions about its proper legal classification.
Does the Naxalite insurgency truly constitute an internal disturbance—a mere
issue for police and paramilitary forces—or is it something more: a full-fledged
civil war? The answer to this question deeply implicates the conduct of both the
Naxalites and the Indian government. Although terms such as “war,” “civil
war,” and “armed conflict” have colloquial meanings, their use within a legal
context is restricted and precise. Thus, regardless of whether some have char-
acterized the Naxalite movement as a “civil war,”” the actual legal question is
separate.

Classifying the Naxalite insurgency has consequences for the rights and
permitted conduct of both parties to the violence. Internal disturbances typical-
ly trigger the application of domestic criminal law, under which insurgents
could be charged for various crimes such as first-degree murder; domestic crim-
inal law, in turn, is framed by international human rights norms.** A civil war
or armed conflict, on the other hand, demands the application of international
humanitarian law, the body of law governing the conduct of war.”®

International human rights law and international humanitarian law are
complementary—human rights law applies during both war and peacetime,
while humanitarian law only applies during war—and the “hard core” of human
rights law converges with the protections in humanitarian law.** In comparison
to domestic law, international humanitarian law is more permissive in its rules
of engagement. For example, a crime like murder would not typically apply to
the wartime killing of active, targetable combatants.”” But while some human

23.  See, eg., Garda, supra note 9; Jim Yardley, Maoist Rebels Widen Deadly Reach Across India, N.Y.
TIMES (Oct. 31, 2009), http://www.nytimes.com/2009/11/01/world/asia/01maoist.html
[http://perma.cc/Y3C7-7QTD].

24.  See INT'L COMM. OF THE RED CROSS, INTERNATIONAL HUMANITARIAN LAW: ANSWERS
TO YOUR QUESTIONS, http://www.redcross.org/images/MEDIA_CustomProductCatalog/
m22303661_THL-FAQ.pdf [http://perma.cc/P64G-RDKK] (“International humanitarian law
does not apply to situations of violence not amounting in intensity to an armed conflict. Cases of
this type are governed by the provisions of human rights law ... and such measures of domestic
legislation as may be invoked.”) (internal citations omitted).

25.  What Is International Humanitarian Law?, INTL COMM. OF THE RED CROSS (July 2004),
https://www.icrc.org/eng/assets/files/other/what_is_ihl.pdf [http://perma.cc/YE2S-7TP]].

26.  The “hard core” of human rights comprises rights that cannot be suspended during times of public
emergency, such as the right to life or the right to freedom from torture. What Is the Difference
Between Humanitarian Law and Human Rights Law?, INT'L COMM. OF THE RED CROSS (Jan.
1, 2004), hittps://www.icrc.org/eng/resources/documents/misc/Skzmuy.htm  [https://perma.cc
/QGIL-JEMD].

27.  See, e.g., IAN HENDERSON, THE CONTEMPORARY LAW OF TARGETING 39-40 (2009) (“[I]t
is possible to think of [international humanitarian law] . . . as implicitly permitting the use of force
(including lethal force) against persons who meet certain criteria (eg, [sic] the criteria for being a



492 63 UCLA L. REv. 486 (2016)

rights protections can be suspended during public emergencies, humanitarian
law applies to all parties at all times during a conflict.?®

The determination of the insurgency’s legal status does not necessarily car-
ry any normative weight or legitimizing effect. Instead, the legal classification is
intended to shed light on each party’s obligations and privileges and to circum-
scribe their behavior in order to ultimately shield civilians and other protected
individuals and institutions caught in the crossfire of an armed conflict.”’

If the Naxalite insurgency is treated as a law and order issue—as opposed
to an armed conflict—then the behavior of the Indian State is restricted by in-
ternational human rights standards. But if it is treated as a non-international
armed conflict between governmental authorities and a nonstate group, then all
parties—the Indian State as well as the Naxalites—must meet the standards of
international humanitarian law.*® Classifying the insurgency as an armed con-
flict would thus be an important step in restricting both parties’ actions. The
Naxalites would be subject to international norms and possible prosecution on
the basis of international criminal law for their violent movement against the
Indian State.

A non-international armed conflict exists when two essential elements are
present: (1) a nonstate actor that is sufficiently organized and (2) violence that is
sufficiently intense. The conflict is subject to international humanitarian law
once these conditions are met. Unfortunately, the law is still rather gray. In
fact, the Naxalite question exposes the underdevelopment of international hu-
manitarian law as it relates to the classification of non-international armed con-
flicts: There is a surprising dearth of scholarship or case law on the practical use
of the organization and intensity elements.

This Comment fills this lacuna by clarifying existing legal standards, rec-
onciling their inconsistent application, and honing the law of non-international
armed conflict to focus only on the practical satisfaction of the two elements
distilled from case law: organization and intensity. In order to do so, the mean-
ing and scope of the organization and intensity elements are developed on the
basis of treaty law, case law, and case studies of Colombia and Mexico. Ulti-
mately, this Comment argues that certain indicia underlying these two elements
are dispositive while other indicia—including bilateral peace negotiations between

combatant) . ... [This] facilitates an analysis as to why certain acts that would otherwise be
unlawful under domestic law are not unlawful when conducted during an armed conflict.”).

28.  What Is the Différence Between Humanitarian Law and Human Rights Law?, supra note 26.

29.  See James W. Garner, Recognition of Belligerency, 32 AM. J. INT'L L. 106 (1938) (“Recognition of
belligerency does not necessarily confer legitimacy to the insurgent party, nor does it carry an
expression of approval or disapproval for or against the causes fought by either party.”).

30.  What I the Difference Between Humanitarian Law and Human Rights Law?, supra note 26.
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parties, international recognition of the conflict, and criminal proceedings on the
basis of international humanitarian law—are merely persuasive.

This Comment then argues that the Naxalite insurgency has assumed the
traits of a non-international armed conflict by virtue of its level of organization
and the intensity of the violence between the Naxalites and the Indian govern-
ment. First, the Communist Party of India (Maoist) (or “CPI-Maoist”) and its
associated committees are highly centralized and hierarchical. Second, the cas-
ualty rates associated with the insurgency have remained reliably high, particu-
larly following the 2004 centralization of Naxalite power in CPI-Maoist. The
Indian government has mounted a forceful and large-scale response to the in-
surgency even as the number of Naxalite troops appears to be high. While there
has not yet been public and consistent recourse to Indian military forces, the
military has been training and providing equipment to the police and paramili-
tary; in addition, paramilitary can be considered combatants when they take part
in hostilities.! Thus, the violent conflict between the Naxalites and the Indian
government fits the mold of a non-international armed conflict and internation-
al humanitarian law must be applied to both parties.

1. CLARIFYING THE LAW OF NON-INTERNATIONAL
ARMED CONFLICT

This Part distills the law governing non-international armed conflicts by
drawing from treaty and case law as well as the examples of the Revolutionary
Armed Forces of Colombia (FARC) insurgency and Mexico’s drug cartel-
related conflict. By reconciling the conflicting approaches to the law, a more
explicit and narrow standard emerges for the application of international hu-
manitarian law to unrest between a government and a nonstate actor.

A. Sources of Law

International humanitarian law pertains to armed conflicts and flows pri-
marily from the Geneva Conventions.”” At the moment, three Additional

31.  Rule 4: Definition of Armed Forces, INTL COMM. OF THE RED CROSS, https://www.
icre.org/customary-ihl/eng/docs/v1_rul_rule4 [https://perma.cc/476]-2R74] (last visited
Dec. 16, 2015).

32.  Treaties and Customary Law: Overview, INTL COMM. OF THE RED CROSS,
https://www.icrc.org/eng/war-and-law/treaties-customary-law/overview-treaties-and-customary-
law.htm [http://perma.cc/H8K4-TAMX]. See generally, INT'L COMM. OF THE RED CROSS,
GENEVA CONVENTIONS OF 12 AUGUST 1949, https://www.icrc.org/eng/assets/files/
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Protocols supplement the Geneva Conventions, although not all states are par-
ty to them.” In particular, Additional Protocols I and II expand on sub-
stantive elements of international humanitarian law.** India is a High
Contracting Party to the Geneva Conventions, but it is not a party to either of
the first two Additional Protocols.*® Yet the International Committee of the
Red Cross (ICRC), which sponsors the Conventions,* considers the majority
of Additional Protocols I and II to have risen to the level of customary in-
ternational law.”” Thus, India would be bound by many of the Additional
Protocols’ provisions regardless of whether it had ratified the texts them-
selves.™

Within international humanitarian law, a primary distinction is
drawn between armed conflicts that are either international in character
or not.”” Other forms of violence that fall outside of this dichotomous
tramework include riots, violent protests, banditry, and similar internal
disturbances or tensions necessitating action by a country’s law enforce-
ment rather than its military.* The distinction between armed conflicts

publications/icrc-002-0173.pdf  [https://perma.cc/H8K4-TAMX]  [hereinafter =~ GENEVA
CONVENTIONS OF 12 AUGUST 1949].

33.  See States Party to the Following International Humanitarian Law and Other Related Treaties
as of 20-Aug-2015, INT'L COMM. OF THE RED CROSS, https://www.icrc.org/applic/
ihV/ihl.nsf/vwTreatiesByCountrySelected.xsp?xp_countrySelected=US&nv=4&$ $ajaxid=%
40none  [https://web.archive.org/web/20150420022557/https://www.icrc.org/applic/ihl/
ihl.nsf/vwTreatiesByCountrySelected.xsp?xp_countrySelected=US&nv=4]  (last  visited
Dec. 16, 2015).

34. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of International Armed Conflicts (Protocol I), June 8, 1977, 1125 U.N.T.S.
3, http://www.refworld.org/docid/3ae6b36b4.html [http://perma.cc/AP2D-5VAF] [hereinafter
Protocol IJ; Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to
the Protection of Victims of Non-International Armed Conflicts (Protocol II), June 8, 1977,
1125 UN.T.S. 609, http://www.refworld.org/docid/3ac6b37f40.html [http://perma.cc/794]-
FMEY] [hereinafter Protocol II].

35.  Protocol I, supra note 34; Protocol 11, supra note 34.

36. GENEVA CONVENTIONS OF 12 AUGUST 1949, supra note 32, at 19-22.

37. Cormelio Sommaruga, Appeal by the International Committee of the Red Cross on the 20th
Anniversary of the Adoption of the Additional Protocols of 1977, INT'L COMM. OF THE RED CROSS
(Oct. 31, 1997), http://www.icrc.org/eng/resources/documents/article/other/57jnux.htm [http://
perma.cc/4D2Z-X3S]].

38.  Customary international law binds states even in the absence of formal treaty law. Customary In-
ternational  Law, LEGAL INFO. INST., https://www.law.cornell.edu/wex/customary_
international law  [https://web.archive.org/web/20150921144252/https://www.law.cornell.edu
/wex/customary_international_law] (last visited Dec. 16, 2015).

39.  See generally INTL, COMM. OF THE RED CROSS, HOW IS THE TERM “ARMED CONFLICT”
DEFINED IN INTERNATIONAL HUMANITARIAN LAW? (2008), http://www.icrc.org/eng/assets
/files/other/opinion-paper-armed-conflict.pdf [https://perma.cc/SA7V-6PZH].

40. The International Committee of the Red Cross (ICRC) defined “internal disturbances” in a
document submitted to a 1971 conference. 5 INT'L COMM. OF THE RED CROSS,
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and internal disturbances is critical because each triggers a distinct set of
laws: armed conflicts are governed by international humanitarian law,
which generally provides for more liberal rules of engagement on both
sides of the violence, while internal disturbances are governed by a state’s
domestic law,* which strictly limits the use of violence in most cases.” In
addition, while human rights norms circumscribe the permitted behavior
and responsibilities of a state, humanitarian law places restrictions on the
actions of all parties to a conflict.”

The vast majority of the Geneva Conventions’ original text applies to
international armed conflicts (IACs) between two opposing High Con-
tracting Parties.* Common Article 3, however, offers a skeletal outline of
parties’ obligations during non-international armed conflicts (NIACs),
which do not involve two opposing High Contracting Parties.* Addi-
tional Protocol II expands on the parties’ legal obligations in NIACs.*

As the Naxalite insurgency in India does not clearly involve the par-
ticipation of two High Contracting Parties, this Part does not discuss the
legal status of IACs and the disputed boundary between IACs and NI-
ACs. Instead, it focuses on the distinctions between NIACs and internal
disturbances.

PROTECTION OF VICTIMS OF NON-INTERNATIONAL ARMED CONFLICTS 79 (1971)
(“[TThere exists a confrontation within the country, which is characterized by a certain seriousness
or duration and which involves acts of violence . . . all the way from spontaneous generation of acts
of revolt to the struggle between more or less organized groups and the authorities in power. . . .
[T]he authorities in power call upon extensive police forces, or even armed forces, to restore
internal order.”) (presented at the conference of government experts on the reaffirmation and
development of international humanitarian law applicable in armed conflicts).

41. A state’s domestic law is, in turn, limited by international human rights law, although each state’s
observance of these norms varies. See INTL COMM. OF THE RED CROSS, INTL
HUMANITARIAN LAW: ANSWERS TO YOUR QUESTIONS 17 (2002), http://www.redcross.org
/images/MEDIA_CustomProductCatalog/m22303661_IHL-FAQ.pdf [http://perma.cc/
QX2H-2U4Z] (“International humanitarian law does not apply to situations of violence not
amounting in intensity to an armed conflict. Cases of this type are governed by the provisions of
human rights law . . . and such measures of domestic legislation as may be invoked.”).

42.  One of the most basic rules of international humanitarian law is that combatants—those taking
part in hostilities—can be targeted for killing. Rule 1. The Principle of Distinction Between Civilians
and Combatants, INTL COMM. OF THE RED CROSS, https://www.icrc.org/customary-
ihl/eng/docs/vl_cha_chapterl_rulel [http://perma.cc/ABR2-Q4GV].  In contrast, killing
individuals outside of a wartime context is illegal under most circumstances.

43.  What Is the Différence Between Humanitarian Law and Human Rights Law?, supra note 26.

44.  See generally GENEVA CONVENTIONS OF 12 AUGUST 1949, supra note 32.

45.  Id. at 35-36.

46.  See generally Protocol II, supra note 34.
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B. Primary Sources and Commentary

Common Article 3" of the Geneva Conventions and Article 1 of Addi-
tional Protocol II provide the basis for determining whether a conflict is a
NIAC. The text of Common Article 3 simply draws a distinction between
TACs and NIACs (“armed conflicts not of an international character”) and pro-
vides no more in terms of a definition for NIACs, but Jean Pictet’s 1949 com-
mentary on the Conventions offers guidance on determining whether an armed
conflict is underway.”® The commentary outlines four model indicia “as a
means for distinguishing a genuine armed conflict from a mere act of banditry
or an unorganized and short-lived insurrection,” but also cautions that these cri-
teria are “not obligatory and are only mentioned as an indication,” instead en-
couraging the widest possible application of Common Article 3.%

The first criterion examines whether the nonstate actor has “an organized
military force, an authority responsible for its acts, acting within a determinate
territory, [with] the means of respecting and ensuring respect for the Conven-
tion.” Next, the analysis asks whether the de jure government must resort to its
regular military forces in response.’® The third criterion focuses on official clas-
sification. Specifically, does the de jure government classify the nonstate actors
as belligerent, or do the actors classify themselves as belligerent?®® Has the dis-
pute been submitted to the United Nations (UN) Security Council under
Chapter VII of the UN Charter?*® The final criterion looks to several more fac-
tors. This includes whether the nonstate actor appears to have a civil authority
organized similar to a state; whether the actor exercises control over a portion of
territory; whether the actor issues orders to and is responsible for the nonstate
armed forces; or whether the actor agrees to be bound by the Conventions.*
These criteria are not binding on any state, but are simply meant as guidance.

47. Al four Geneva Conventions use the same text for each Convention’s third article. This
“common” text is typically called “Common Article 3. See, e.g., Summary of the Geneva Conven-
tions of 1949 and Their Additional Protocols, AM. RED CROSS 4 (Apr. 2011),
http://www.redcross.org/images/MEDIA_CustomProductCatalog/m3640104_IHL_Summary
GenevaConv.pdf [https://web.archive.org/web/20150414071641/http://www.redcross.org
/images/MEDIA_CustomProductCatalog/m3640104_IHL_SummaryGenevaConv.pdf].

48. INT'L COMM. OF THE RED CROSS, THE GENEVA CONVENTIONS OF 12 AUGUST 1949:
COMMENTARY 35-36 (Jean S. Pictet ed. 1958), http://www.loc.gov/rr/frd/Military_Law
/pdf/GC_1949-1V.pdf [http://perma.cc/4CGB-UPE]].

49. Id
50. Id at35.
51. Id
52. Id
53. Id

54. Id. at 36.
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The commentary itself cautions that situations that do not fit any of the above
indicia may still be treated as an armed conflict depending on the circum-
stances.”

Article 1(1) of Additional Protocol II offers more in the way of a defini-
tion for NIACs. It frames NIACs as those armed conflicts that occur be-
tween a High Contracting Party’s armed forces and “dissident armed forces
or other organized armed groups which, under responsible command, exer-
cise such control over a part of its territory as to enable them to carry out sus-
tained and concerted military operations and to implement this Protocol.”*
Article 1(2) specifically excludes “internal disturbances and tensions, such as
riots, isolated and sporadic acts of violence and other acts of a similar nature”
from being classified as NIACs.”” The definition for NIACs in Additional
Protocol II is narrower than the conception of NIAC in Common Article 3
in two respects: (1) it limits NIACs to situations in which the dissident
armed group exercises sufficient territorial control to conduct operations, and
(2) it eliminates from NIAC classification any conflicts between two nongov-
ernmental armed groups.*®

The scope of the “territorial” element under Additional Protocol 1II is
debated. One commentator, Jamshid Momtaz, has suggested that the neces-
sary scope of territorial control ought to be evaluated in light of parties’ dif-
ferent obligations toward combatants and noncombatants under international
humanitarian law. For example, some fundamental rights, such as re-
strictions against wanton killing, might be enforceable regardless of whether
the nonstate actor has achieved a satisfactory level of territorial control under
Additional Protocol I1.*Y Yves Sandoz’s commentary on the Additional Pro-
tocols suggests that there is some flexibility in evaluating territorial control: a
situation in which “urban centers remain in government hands while rural ar-
eas escape their authority”®—that is, incomplete control—may suffice, but

55. Id
56.  Protocol I1, supra note 34.
57. Id

58. INT'L COMM. OF THE RED CROSS, supra note 31.

59. Djamchid Momtaz, Le Droit International Humanitaire Applicable aux Conflits Armés Non
Internationaux [International Humanitarian Law Applicable to Non-International Armed Conflicts],
in 292 COLLECTED COURSES OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 21, 50
(2002).

60. INT'L COMM. OF THE RED CROSS, COMMENTARY ON THE ADDITIONAL PROTOCOLS OF
8 JUNE 1977 TO THE GENEVA CONVENTIONS OF 12 AUGUST 1949, at 1352-53 (Sandoz et
al. eds. 1987), http://www.loc.gov/rr/frd/Military_Law/pdf/Commentary_GC_Protocols.pdf
[http://perma.cc/9PYS-DPCC].
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there must be “some degree of stability in the control of even a modest area
of land.”®!

The ICRC has stated that the distinction between “internal disturb-
ances and tensions” and NIACs drawn by Article 1 of Additional Protocol II
is generally accepted to apply to Common Article 3 as well.** Because
Common Article 3 casts a wider net in classifying NIACs as described above,
it follows that not all situations under the ambit of Common Article 3 would
fall under Additional Protocol II, but all situations within the scope of Addi-
tional Protocol II should fall under Common Article 3. At least two com-
mentators, Claude Bruderlein and David Petrasek, have narrowed the
definition further, requiring that violence be directed toward some sort of po-
litical or ideological end in order to be classified as a NIAC.** This has no
textual legal basis, however, and was explicitly rejected by the International
Criminal Tribunal for the former Yugoslavia ICTY) in Prosecutor v. Limaj.®®

Although Pictet’s commentary on the Conventions is illuminating, the
actual text of Common Article 3 is bare. But Additional Protocol II explicit-
ly “develops and supplements [Common Article 3] ... without modifying its
existing conditions of applications.”® This Comment thus views the text of
Article 1 in Additional Protocol II as the standard for defining NIACs.

C. Operationalizing the Tuadic¢ Criteria: ICTY Jurisprudence

The legal interpretations of international courts such as the ICTY or the
International Criminal Tribunal for Rwanda (ICTR) provide important guid-
ance on operationalizing the application of international humanitarian law.
The jurisprudence of each international tribunal is not binding on any court

61 Id

62. INT'L COMM. OF THE RED CROSS, supra note 31, at 3.

63.  Sylvain Vité, Typology of Armed Conflicts in International Humanitarian Law, 91 INT'L REV.
RED CROSS 69, 79 (2009), https://www.icrc.org/eng/assets/files/other/irrc-873-vite.pdf
[https://perma.cc/ TE7A-WQSS].

64. CLAUDE BRUDERLEIN, CTR. HUMANITARIAN DIALOGUE, THE ROLE OF NON-STATE
ACTORS IN BUILDING HUMAN SECURITY: THE CASE OF ARMED GROUPS IN INTRASTATE
WARS 9 (2000), http://www.hdcentre.org/uploads/tx_news/223-The-role-of-non-state-actors-
in-building-human-security.pdf [http://perma.cc/2PSW-KM7]]; DAVID PETRASEK, INTL
COUNCIL ON HUMAN RIGHTS POLICY, ENDS AND MEANS: HUMAN RIGHTS
APPROACHES TO ARMED GROUPS 6 (2000).

65. Prosecutor v. Limaj, Case No. IT-03-66-T, Judgment, § 170 (INT'L CRIM. TRIB. FOR THE
FORMER YUGOSLAVIA Nov. 30, 2005) [hereinafter Limaj judgment] (“[TThe purpose of the
armed forces to engage in acts of violence or also to achieve some further objective is, therefore, ir-
relevant . .. .”).

66. INT'L COMM. OF THE RED CROSS, supra note 48.
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but itself,"” however, governments, inter-governmental organizations, non-
governmental organizations, and academic commentators generally see these
courts’ judgments as providing nonbinding guidance—informative but not
precedential.®®

The ICTY outlined the distinction between internal disturbances and
NIAC:s in the 1997 judgment for the case of Prosecutor v. Dusko Tadic®® The
Tadi¢ judgment offers landmark legal analysis in many respects, providing, for
example, what has become the standard definition of an armed conflict: Those
situations in which “there is . . . protracted armed violence between governmen-
tal authorities and organized armed groups or between such groups within a
State.””® These criteria have been distilled into two elements: intensity and
organization’'—that is, in order for a situation to be classified as a NIAC, the
violence must reach a certain level of intensity and the nonstate parties must
display a certain level of organization.”

The Tadi¢ judgment emphasized that these determinative elements should
only be used “as a minimum” to distinguish armed conflicts,” which trigger the
application of international humanitarian law, from internal disturbances, which
do not. The Tadic¢ elements have become so integral to the analysis of armed
conflict that they have been formalized near-verbatim in Article 8 of the Rome
Statute of the International Criminal Court.”

Eight years later, the ICTY revisited these elements at length in Prosecutor
v. Limaj, offering, in part, a closer look at the 7udic criteria by determining

67. Even this precedent appears to be rather weak compared to common law domestic courts. See
Xavier Tracol, The Precedent of Appeals Chambers Decisions in the International Criminal Tribunals,
17 LEIDEN]. INT'L L. 67, 99 (2004).

68.  See generally Gilbert Guillaume, The Use of Precedent by International Judges and Arbitrators, 2 INT'L
DisP. SETTLEMENT 5, 5-23 (2011).

69. Prosecutor v. Tadi¢, Case No. IT-94-1-T, 2 Opinion and Judgment (Int] Crim. Trib. for the
Former Yugoslavia May 7, 1997) [hereinafter 7adi¢ judgment].

70. Id at para. 561.

71. Id at para. 562. Although the terms “intensity” and “organization” are now widely used as
shorthand for the 7udi¢ judgment criteria, it is unclear whence these terms arise given that
“protracted” is a temporal adjective and not a qualitative one. The authoritative French text of the
Tadi¢ judgment uses the word prolongé (“prolonged”), which also refers only to length of time.
This temporal interpretation seems to disappear, replaced by the qualitative term “intensity,” as
early as paragraph 562 of the Tudi¢ judgment. Id. For curious readers, this question would be ripe
for a short historical paper.

72. I

73. Id

74.  Article 8, paragraph 2(f) of the Rome Statute of the International Criminal Court (ICC) notes
that the ICC’s jurisdiction extends to crimes committed in the context of NIACs, which are
defined as “armed conflicts that take place in the territory of a State when there is protracted
armed conflict between governmental authorities and organized armed groups or between such

groups.” Rome Statute of the Intl Criminal Court, July 1, 2002, 2178 U.N.T.S. 90.
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whether an armed conflict had existed between Serbian government forces and
the Kosovo Liberation Army (KLA) before the end of May 1998.” The court
found that the KLA was sufficiently organized in order to engage in an armed
conflict’® and that the conflict was sufficiently intense.””

In seeking to avoid the application of international humanitarian law to
the alleged crimes, the defense in Limaj attempted to argue for a set of precon-
ditions necessary for its application. Specifically, “a party to the conflict must be
able to implement international humanitarian law and, at the bare minimum,
must possess: (i) a basic understanding of the principles laid down in Common
Article 3, (ii) a capacity to disseminate rules, and (iii) a method of sanctioning
breaches.””® This reasoning appears to flow from Article 1(1) of Additional
Protocol II, which states that NIACs involve governmental armed forces and
organized armed groups that “exercise such control as to enable them to . . . im-
plement this Protocol.””” The ICTY, however, rejected the use of this height-
ened and specific standard, noting that the 7adic elements should be the sole
minimum criteria applied to the analysis.®* Thus, the ICTY decided against a
narrowing of the 7udic criteria in its Limaj holding, instead favoring an expan-
sion of the two determinative elements in 7adic to include situations that in-
volve forces “organized to a greater or lesser extent” and conflict of “a certain
intensity.”!

With this expansive view of the 7adi¢ criteria established, the ICTY in
Limaj then went on to unfold its approach to both “intensity” and “organiza-
tion” in considerable detail.

1.  Organization

A year before Limaj, in a decision related to the trial of former Serbian
President Slobodan Milosevi¢ (Milosevic), the ICTY had cursorily listed some
factors relevant to whether the KLLA was sufficiently organized—namely, its
“official joint command structure, headquarters, designated zones of operation,

75.  Limaj judgment, supra note 65, at para. 83-179.

76. Id atpara. 134.

77. Id atpara. 171-72.

78. Id. atpara. 88.

79.  Protocol I, supra note 34.

80.  Limaj judgment, supra note 65, at para. 89.

81. The International Criminal Tribunal for the Former Yugoslavia (ICTY) lifted this expansive
language from an ICRC working paper that was also used by a commission tasked with
developing ICC crimes. INT'L COMM. OF THE RED CROSS, WORKING PAPER 9 (June 29,
1999), http://www.iccnow.org/documents/ICRCWorkPaperArticle8Para2e.pdf [http://perma.cc
/AHB2-W29P].
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and the ability to procure, transport, and distribute arms.”® In Limaj, the

ICTY expanded on that discussion, holding that particular facts, activities, and
traits weighed in favor of considering the KLLA “organized” for the purposes of
applying international humanitarian law. These included the KLA’s hierar-
chical structure,® such as the ability of a general staff to issue communiqués,*
organize the supply of weapons,® and command subordinate administrators;* a
“KLA Regulations” text, containing information on intra-organizational hierar-
chies and particular duties;* the informal development of a KLLA military po-
lice®® (even though its level of internal discipline had been in dispute®) and its
later formalization by the general staff;® the KLA’s ability to recruit;” the
KILA’s role in international negotiations”” and its acceptance internationally as a
key negotiating party;”* and a Human Rights Watch report arguing that the
KLA was “organized” for the purposes of international humanitarian law.”*

In contrast, the ICTY did 7o# consider the following factors to weigh deci-
sively against a requisite level of organization: the nonexistence of a unified
KLA uniform;” the KLLA’s confusing and secretive internal structure;”® or an
expert report from Robert Churcher, a private-sector military consultant, argu-
ing that the KLLA was not “organized” for the purposes of international humani-
tarian law because it was unable to maintain a command system or requisite
discipline or training to engage in warlike operations.”

Three years following Limaj, the ICTY in Prosecutor v. Haradinaj oftered
some more criteria, none of which are individually determinative but may be
useful in evaluating a nonstate actor’s organization: “the existence of a command

82.  Prosecutor v. Milogevi¢, Case No. IT-02-54-T, Decision on Motion for Judgment of Acquittal,
para. 23 (Intl Crim. Trib. for the Former Yugoslavia June 16, 2004) [hereinafter Milosevi¢ Rule
98bis decision].

83.  See generally Limaj judgment, supra note 65, at para. 94-109.

84. Id. atpara. 101.

85.  Id. at para. 100.

86. Id. atpara. 98.

87. Id. atpara. 110-12.

88. Id. atpara. 113.

89. Id. atpara. 116.

90. Id atpara. 17. The ICTY thought this step was particularly important.

91. Id. atpara. 118.

92. Id. atpara. 125-29.

93.  Id. at para. 129.

94.  Id. at para. 133.

95.  Id. at para. 123. This factor may be decisive, however, if a lack of uniform has great bearing on
the organization’s function. In addition, the presence of a uniform may weigh in favor of
organization. Id.

96. Id. atpara. 132.

97. Id. atpara. 133.
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structure and disciplinary rules and mechanisms within the group; the existence
of a headquarters; the fact that the group controls a certain territory; the ability
of the group to gain access to weapons, other military equipment, recruits and
military training; its ability to plan, coordinate and carry out military operations,
including troop movements and logistics; its ability to define a unified military
strategy and use military tactics; and its ability to speak with one voice and ne-
gotiate and conclude agreements such as cease-fire or peace accords.””®

The Haradinaj Trial Chamber thus supplements a running list of crite-
ria from Milosevi¢ and Limaj. In determining whether the KLLA was sufficient-
ly organized for the purposes of international humanitarian law, the Limaj Trial
Chamber offers a detailed and useful expansion of the factors originally listed in
the Milosevic court document: “official joint command structure, headquarters,
designated zones of operation, and the ability to procure, transport, and dis-
tribute arms.”” To this basic list the Limaj adds the KLA’s military police
(which the Chambers singles out as particularly telling), the KLA’s ability to
recruit, and the KLA’s participation in international negotiations. The Limaj
Trial Chamber also seems to accept the determination of Human Rights
Watch, a prominent and respected human rights organization, with respect
to the KLA’s organization, but rejects the findings in the private military
consultant’s report. The Haradinaj chambers adds territorial control and
participation in bilateral negotiations to the list of factors, while essentially
retaining the remainder of the Milosevic and Limayj factors.

Based on the Milosevic, Limaj, and Haradinaj cases, we come to a non-
exhaustive list of factors that indicate a group is sufficiently organized under
international humanitarian law: official joint command structure; headquar-
ters; designated zones of operation and/or territorial control; the ability to
procure, transport, and distribute arms; the ability to recruit; the presence of a
centrally-run police force; and participation in international or bilateral nego-
tiations regarding the conflict. A determination by a respected international
observer, such as Human Rights Watch and similar organizations, may also
be considered.

98.  Prosecutor v. Haradinaj, Case No. IT-04-84-T, Judgment, para. 60 (Intl Crim. Trib. for the
Former Yugoslavia Apr. 3, 2008) [hereinafter Haradinaj trial judgment].
99.  Milosevi¢ Rule 98bis decision, supra note 82, at para. 23.
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2. Intensity

The ICTY’s prior jurisprudence considered the following factors in as-
sessing a conflict’s intensity:'” “the seriousness of attacks and whether there has
been an increase in armed clashes;”*** “
over a period of time;”” “any increase in the number of government forces and
mobilization and the distribution of weapons among both parties to the con-
flict;”'% and “whether the conflict has attracted the attention of the United Na-
tions Security Council, and whether any resolutions on the matter have been
passed.”** To this list, the ICTY in Prosecutor v. Haradinaj adds “the number,
duration and intensity of individual confrontations; the type of weapons and
other military equipment used; the number and calibre of munitions fired; the
number of persons and type of forces partaking in the fighting; the number of
casualties; the extent of material destruction; and the number of civilians fleeing
combat zones.”'® Taken together, these cases suggest that many different
factors are applicable to intensity, though none individually is decisive or
determinative.

In Limaj, the ICTY described at great length and in considerable detail an
escalating set of clashes between the KLLA and Serbian government forces that
resulted in several hundred deaths and the displacement of thousands.® In ad-
dition to the known facts about the armed clashes and their resultant casualties,
the ICTY noted that a report from a Serbian military commander warned of
the complexity of the security situation and indicated its “growing intensity.”""’
Because of the pattern of violence, the ICTY’s Trial Chamber found that the
clashes satisfied the “intensity” criterion before the end of May 1998, even

the spread of clashes over territory and

100. This list is taken from the Limaj judgment, supra note 65, at para. 90, but the specific cases are
provided later in this Comment.

101. See, e.g., Tadic judgment, supra note 69, at para. 565; Prosecutor v. Delali¢, Case No. IT-96-21-T,
Judgment, para. 189 (Intl Crim. Trib. for the Former Yugoslavia Nov. 16, 1998) [hereinafter
Celebici trial judgment]; Milosevic Rule 98bis decision, supra note 82, para. 28.

102. See, e.g., Milosevic Rule 98bis decision, supra note 82, at para. 29; Tadic judgment, supra note 69,
para. 566.

103. See e.g., Milosevic Rule 98bis decision, supra note 82, at para. 30-31; Celebici trial judgment, supra
note 101, at para. 188.

104. See, eg., Celebidi trial judgment, supra note 101, at para. 29; Tadic judgment, supra note 69, at
para. 567.

105. Haradingj trial judgment, supra note 98, at para. 49.

106. Limajjudgment, supra note 65, at para. 135-67.

107. Id. atpara. 146.
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though the Serbian military (V]) did not officially confirm its participation until
June 1998.1%8

In downplaying the situation’s intensity, the defense in Limaj attempted to
characterize the clashes as “regionally disparate and temporally sporadic”®’ and
one-sided in favor of the Serbian forces.!*® The ICTY’s Trial Chamber, how-
ever, held that “periodic armed clashes occurred virtually continuously at inter-
vals averaging three to seven days over a widespread and expanding geographic
area,”™ and that the KLA often enjoyed a “significant level of overall military
success.”"? The ICTY specifically contrasted its characterization of the con-
flict—which satisfied the “intensity” criterion'>—from the defense’s suggestions
of “regionally disparate and temporally sporadic”™'* and one-sided" clashes,
which would not be sufficiently “intense” for the purposes of international
humanitarian law.

The ICTY’s cases thus distill a standard for sufficient intensity under in-
ternational humanitarian law: a periodic and escalating set of continuous armed
clashes that are neither regionally disparate and temporally sporadic nor one-
sided after considering civilian displacement, weapon type, physical destruction,
quantity of troops, deployment of government forces, and the brokering of
ceasefire agreements or other bilateral negotiations.

It is difficult to arrive at a standard threshold number of casualties or forces
engaged in the conflict that triggers classification one way or another. States’
populations vary, and a grave conflict in a small state may simply be seen as a
minor skirmish in a populous one. While the conflict in Kosovo resulted in
thousands of deaths and hundreds of thousands displaced—sufficiently signifi-
cant numbers for the ICTY’s Trial Chambers''*—a standard referencing specif-
ic numbers of casualties or displacements would not provide a useful benchmark
for states with very different population sizes.

108. Id. at para. 159. Of course, the ICTY found that the Serbian military (V]) had participated long
before June 1998. Id. at para. 152.

109. Id. at para. 168.

110. Id. at para. 169.

111. Id atpara. 168.

112. Id. at para. 169.

113. Id atpara. 171.

114. Id. at para. 168.

115. Id. at para. 169.

116. Human Rights Watch estimated 500 civilian deaths by 2000, but the Yugoslav government’s
numbers varied from 1200 to 5700 civilian deaths. Human Rights Watch further estimated that
250,000 Kosovar Albanians had been displaced by fall 1998 during the early stages of the conflict.
The Crisis in Kosovo, HUMAN RIGHTS WATCH (2000), http://www.hrw.org/reports/
2000/nato/Natbm200-01.htm [http://perma.cc/QT2J-Y3N5].
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D. Operationalizing the Tadic Criteria: Other Jurisprudence

In Prosecutor v. Akayesu, the ICTR’s Trial Chamber considered whether
the 1994 genocide in Rwanda could be classified as a NIAC that fell under the
scope of Additional Protocol IL."" This was the first judgment of the new
court. The Trial Chamber first suggests that the situation is prima facie under
the scope of Additional Protocol II because the UN Security Council explicitly
added Additional Protocol II to the subject-matter jurisdiction of the Tribunal
in its founding statute, just as the Yugoslav conflict was considered to be a
NIAC because that Tribunal’s statute comprised the four Geneva Conven-
tions.""™® The UN Security Council did not itself offer an explanation for the in-
clusion of Additional Protocol II in the ICTR’s founding statute."”* The ICTR
thus considered moot the question of the applicability of Additional Protocol 1I,
and added that Common Article 3 would apply regardless of whether Addi-
tional Protocol IT applied.” This discussion implies that a UN Security Coun-
cil situational classification is legally dispositive.

In 2007, the International Criminal Court (ICC) considered the 7adic
criteria—implemented directly in Article 8(2)(f) of its founding statute’'—in
a decision related to the confirmation of charges in Prosecutor v. Lubanga.'*
The ICC’s Pre-Trial Chamber referenced the 7udi¢ decision in determining
that territorial control was not a necessary element for NIAC classification.'*
The ICC also offered a clear interpretation of Article 8(2)(f) of its Rome
Statute, stating that its reference to “protracted armed conflict between . . .
organized armed groups™?* “focuses on the need for the armed groups in
question to have the ability to plan and carry out military operations for a pro-
longed period of time.”*

It is curious that the ICC’s Pre-Trial Chamber did not invoke territorial
control as a necessary factor in determining the “organization” of an armed group,
given that the prior Haradinaj judgment at the ICTY referenced territorial

117. Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment, para. 606 (Intl Crim. Trib. for
Rwanda Sept. 2, 1998) [hereinafter Akayesu judgment].

118. Id

119. Id

120. Id.

121. Rome Statute of the International Criminal Court, supra note 74, at art. 8, para. 2(f).

122. Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06, Decision on the Confirmation of
Charges, Pre-Trial Chamber I, para. 229-37 (Intl Crim. Court Jan. 29, 2007) [hereinafter
Lubanga PTC-I decision].

123. Id. at para. 233.

124. Rome Statute of the International Criminal Court, supra note 74, at art. 8, para. 2(f).

125. Lubanga PTC-I decision, supra note 122, at para. 234.
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control'® and the Milosevi¢ decision discussed “zones of operation.”?” In-
deed, Article 1 of Additional Protocol II itself makes reference to territo-
rial control as an element of a NIAC."® The territorial control element
might be subsumed in the ICC’s reasoning that armed groups are re-
quired to have “the ability to plan and carry out military operations for a
prolonged period of time.”"” Yet it is certainly possible to have a head-
quarters and a place from which to carry out operations without control-
ling a significant territorial area. Given that territorial control is explicitly
referenced in treaty law, this Comment treats it as a central factor.

Beyond treaty text and case law, case studies of insurgencies in Colom-
bia and Mexico illuminate the outer boundaries of NIAC classification.

E. Case Study: Colombia’s Leftist Insurgency

The Revolutionary Armed Forces of Colombia—People’s Army (FARC)
are a far-leftist, revolutionary armed group active in Colombia."® Their ideo-
logical underpinnings are similar to the Naxalites in that FARC claims to follow
Marxism-Leninism,"" a leftist revolutionary theory that predates and also un-
derpins much of Maoism."* FARC is organized hierarchically, headed by a
Central High Command and a Secretariat with several levels of leadership be-
low these governing bodies.” In 2007, FARC claimed its forces numbered
18,000 members,”** although the Colombian government submitted that
FARC had just 6000 to 8000 members in 2008."*° Formed in 1964, its first
armed attack was carried out in 1987.1% Much like India’s Maoists, FARC

126. Haradingj trial judgment, supra note 98, at para. 60.

127. Miloievic Rule 98bis decision, supra note 82, at para. 23.

128. Protocol II, supra note 34.

129. Lubanga PTC-I decision, supra note 122, at para. 234.

130. Revolutionary Armed Forces of Colombia-People’s Army, STAN. U., http://web.stanford.edu/group/
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CTR. (Dec. 1, 2010), http://www.esisc.org/publications/briefings/colombia-an-overview-of-the-
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seeks leftist revolution in Colombia to restructure wealth and power in the
country in favor of the poor, and it has garnered considerable criticism for its use
of violence against civilians."

The current position of the Colombian government, under President Juan
Manuel Santos, is that the State is engaged in a NIAC with FARC."*® His
predecessor, Alvaro Uribe, was highly opposed to calling the FARC insurgency
an armed conflict, however, for he feared that naming the insurgency a NIAC
would give FARC “belligerency status™—in Uribe’s eyes, political and moral
legitimacy—and elevate its position to be on par with the State’s armed forc-
es.””” Uribe also reportedly feared that international humanitarian law would
grant some special protection to the rebels.'* He thus refused to label the con-
flict a NIAC.

Since Uribe left office, FARC has engaged in bilateral peace negotiations
with the Colombian government; the most recent round began in late Novem-
ber 2014."" The government also officially labeled the FARC insurgency as an
armed conflict in a law regulating victims’ reparations.'** Further, the Colom-
bian Constitutional Court as well as the Inter-American Court of Human
Rights have created long chains of case law on the application of international
humanitarian law to the FARC insurgency.'*

The FARC insurgency was thus labeled a NIAC by governmental action,
a declaration that appears persuasive on its face, but is largely irrelevant in a legal
assessment—the question of whether a conflict is a NIAC is determined by ob-
jective factors irrespective of any declarations by the parties.'** Indeed, a public
declaration of the applicability of international humanitarian law, regardless of
the legal soundness of such a determination, may work in favor of the declaring
State by providing some measure of legitimacy for its use of lethal force. The
FARC insurgency, nevertheless, appears to be a NIAC: the Rule of Law in
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Armed Conflicts (RULAC) Project, which is dedicated to the legal analysis of
armed conflict, concluded that the NIAC threshold had been reached in the
case of FARC, noting that “the extent and sustained nature of armed violence,
and the level of organization of the non-state armed groups fighting mean that
the situation in Colombia has reached the threshold of an armed conflict.”*
RULAC also concluded that the threshold set forth in Additional Protocol II
had been reached because of the “effective control of certain territory by non-
state armed groups and their level of organization.”* The Inter-American
Court of Human Rights, a permanent legal institution, offers further persuasive
evidence in the forms of its judgments related to FARC on the basis of NIAC
classification.*’

The FARC insurgency involves many aspects of engagement with the Co-
lombian State that are absent in the Naxalite context. These include an official
governmental determination of the existence of a NIAC as well as national and
international litigation that applied international humanitarian law. FARC also
engaged in bilateral peace negotiations with the government. Using the stand-
ards distilled in the previous Part, however, none of these facts are determinative
on their own. While they may provide persuasive support in favor of NIAC
classification, RULAC and two other commentators argued that the FARC in-
surgency rose to the level of a NIAC by virtue of FARC’s organization and the
intensity of the violence.'* This suggests that a NIAC can exist in the absence
of governmental declarations and domestic and international litigation.

F. Case Study: Drug Cartel-Related Violence in Mexico

Mexico’s government has engaged with several rival drug cartels jockeying
for economic and territorial control since the 1990s, though Felipe Calderon’s
ascension to the presidency in 2006 escalated both the government’s response
and the casualty rate.'” In 2009, the U.S. Department of Defense estimated
that the drug cartels boasted a combined force of 100,000 foot soldiers that was

145. Colombia: Applicable International Law, GENEVA ACAD. INT'L HUMANITARIAN L. &
HuMm. RTS. (July 18, 2012), http://www.geneva-academy.ch/RULAC/applicable_
international_law.php?id_state=47 [http://perma.cc/PR3N-L9J7].
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comparable to the Mexican military forces of 130,000."° By 2012, around
50,000 deaths were directly attributable to the violence.”! To the surprise of
some observers, the Mexican government has not yet engaged in peace negotia-
tions with the drug cartels despite the scale of the violence.””? At least one
commentator has argued that Mexico’s drug cartel-related violence has become
a de jure armed conflict on the basis of the continuing and escalating conflict be-
tween the Mexican military and the drug cartels’ armed forces.'”

The Mexican case is distinguishable from the Naxalite insurgency on a
number of fronts. While the Naxalites are quite centralized in CPI-Maoist,
the Mexican drug cartels are legion and rival, with the result being that the
government is engaged with several different armed groups at once.”™ In addi-
tion, the drug violence-related death toll in Mexico—at 50,000 in 2012'%—is
significantly higher than that of Naxalite-related violence in India.*® The
armed forces of the drug cartels are also similar in size to that of the Mexican
military. Finally, the Mexican government, beginning in 2006, has resorted to
use of its military forces in response to the drug cartels;" this has not yet hap-
pened in India. Similar to the Naxalite context, however, the government has
not yet engaged in bilateral peace negotiations with the drug cartels as of 2015.

Although the drug cartel-related violence in Mexico is regularly dubbed a
“drug war,” not much is written on the subject of whether the conflict can be
classified as a NIAC. One commentator has argued rather persuasively that the
conflict is a NIAC on the basis of the hierarchical order of each cartel, the in-
tensity of the violence, the duration of the conflict, and the behavior of Mexico’s
military forces.”*® Assuming that the “drug war” is indeed a war, this militates
toward the conclusion that recourse to bilateral peace negotiations, absent in the
Mexican context, is not a necessary and determinative characteristic of NIAC
classification.
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G. Toward a Legal Standard

As the foregoing discussion demonstrates, the 7adic criteria of or-
ganization and intensity are characterized by considerable broadness and
malleability depending on the particular circumstances of a situation.
While many cases and commentators discuss the legal criteria in broad
conceptual strokes—useful information, but not entirely practical when
applied to novel situations—Limaj provides a uniquely detailed look into
how these criteria are operationalized and applied to every descriptive lev-
el of a conflict. The case studies of Colombia and Mexico offer more
clarity on the outer boundaries of NIAC classification.

The relevant legal standards distilled above are restated here. With re-
gard to organization, the following factors weigh in favor of NIAC classifica-
tion: official joint command structure; headquarters; designated zones of
operation and/or territorial control; the ability to procure, transport, and dis-
tribute arms; the ability to recruit; the presence of a centrally-run police force;
and participation in international or bilateral negotiations regarding the con-
flict. A determination by a respected international observer may also be consid-
ered. With regard to intensity, the following factors suggest the existence of a
NIAC: a periodic and escalating set of continuous armed clashes that are
not regionally disparate and temporally sporadic nor one-sided, consider-
ing civilian displacement, weapon type, physical destruction, quantity of
troops, deployment of government forces, and the brokering of ceasefire
agreements or other bilateral negotiations.

In addition to these legal standards, commentary surrounding the
Colombian case suggests that a NIAC can exist in the absence of gov-
ernmental declarations, domestic or international litigation applying in-
ternational humanitarian law, or bilateral peace negotiations. The
Mexico case seems to emphasize that bilateral peace negotiations are not a
necessary or determinative component of NIAC classification.

II. THENAXALITE INSURGENCY: ORIGINS AND GROWTH

Central India’s forests are lovely—lush and resource-rich—but they do
not normally garner international or even domestic attention as economic cen-
ters or tourist attractions. These forests’ diverse inhabitants are lumped togeth-
er under India’s sweeping demographic classification system as “tribal peoples”
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or “scheduled tribes.”* In the popular creation story of India, adivasis are said
to be the first people: the aboriginal population of the subcontinent before new
groups, who became southern and northern Indians, arrived.’®

According to the Indian Labor Bureau, scheduled tribes are deemed as
such by four main criteria: “geographical isolation,” “backwardness” or reliance
on “primitive” agricultural methods and low human development indicators,
“distinctive culture, language, and religion,” and “shyness of contact.”*" Adi-
vasis constitute roughly 8.5 percent of India’s population, or around 104 mil-
lion people,'®* although their share of the urbanized population is much lower
at 2.4 percent.'® They live a world apart from mainstream Indian society, speak-
ing different languages, observing different customs, and functioning with eco-
nomic networks that are typically isolated and closed.’** Further, their health
and education statistics lag considerably behind the rest of India.’®® In inde-
pendent India’s march toward economic success, adivasi groups are often left
behind or pushed out of the way and tensions have naturally erupted. The ver-
dant forests in the heart of India are a dissonant backdrop to the violence.

Thus, the adivasis of central India—concentrated in the states of Andhra
Pradesh, Chhattisgarh, Jharkhand, and Orissa—have been vulnerable to dis-

placement and economic marginalization.'® This is not only because of their
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physical and social isolation from mainstream India, but also because the central
Indian forests are rich in resources like wood, uranium, limestone, and graph-
ite."” Jharkhand and Orissa alone are home to some of the largest iron ore
mines in the world.’®® Because of the obvious economic value of the land, the
government and large corporations have been forcing adivasis off of the land in
order to exploit its resources.'®” Adivasis and their advocates note that the Fifth
Schedule of the Indian Constitution grants scheduled tribes a large measure of
local and group autonomy in regulating the use of their lands (known as “sched-
uled areas”) and their natural resources,'” but these rights have seen little reali-
zation.'”" Adivasi land rights litigation has so far yielded few results.'”?

As a result of the country’s deep and persistent class, caste, and religious
divisions, India has long been home to many robust (and sometimes revolution-
ary) leftist movements. The states of Kerala and West Bengal were previously
ruled by democratically elected Communist governments,'”* and the state of
Tripura is currently ruled by the Communist Party of India (Marxist) (or

167. See 2010 Minerals Yearbook: India, U.S. DEP'T OF THE INTERIOR, GEOLOGICAL SURVEY
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“CPI-M”)."”* The CPI-M reliably captures around ten seats in India’s Parlia-
ment each election cycle—usually from Kerala, West Bengal, and Tripura—
and the Communist Party of India (CPI) wins one or two more.'”

The Naxalites are unique compared to these other leftist groups because
of their scope and goals. While CPI-M and other mainstream Communist
political parties work within the established system to further their ideologi-
cal goals, the Naxalites, who have consolidated themselves into one umbrella
organization—CPI-Maoist—seck independence from the system altogether
through the waging of a “people’s war” and the establishment of an inde-
pendent communist state: an egalitarian haven for adivasis."”® The Com-
munist Parties of India are linked in name, but CPI and CPI-M have
explicitly disavowed the behavior of CPI-Maoist."”

This Part presents an overview of the origins and present-day characteris-
tics of the Naxalite-Maoist insurgency in India. A detailed analysis of the in-
surgency’s causes is beyond the scope of this Comment, but several
commentators in the Indian subcontinent and beyond have written extensively
on the movement.!”® Naxalites are legion and diverse in India, but this Part fo-
cuses primarily on the development and status of CPI-Maoist, in which Naxal-
ite authority was centralized in September 2004."”

As described in detail below, the Naxalite movement has grown in many
ways—not only in geographic and membership size, but also organizational
maturity—in the last half century. Today’s Naxalite movement, concentrated
organizationally in CPI-Maoist, is highly centralized and very hierarchical. By
many measures it exerts considerable influence over a large swath of east-
central India, either directly (through its Central Committee and subordinate
committees) or indirectly (through its Revolutionary People’s Committees).
The Indian State has been forced to expend extraordinary resources in respond-
ing to the insurgency, especially in the last few years.
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A. First Phase (1960s—1980s): The Seeds of Agrarian Revolution

Amidst persistent marginalization and displacement, some of India’s land-
less, poor, and low-caste found inspiration in the writings of Mao Zedong, the
Communist revolutionary and founding father of the People’s Republic of Chi-
na.'"™ Mao’s ideology was spread among poor and elite leftist Indians by Charu
Majumdar, who condensed Mao’s ideas of agrarian revolution and peasant upris-
ing into a series of eight monographs known as the “Historic Eight Docu-
ments.”"®! His writings were widely distributed across India in 1965 and 1966.'%*

Majumdar’s writings came on the heels of a critical split in the CPI, which
led in 1964 to the formation of the CPI-M, a group of leftists who preferred to
work within India’s formal political institutions rather than engage in open
revolution.”™® The CPI-M later rose to power in West Bengal in 1967.'%
Meanwhile, tensions over the actions of “feudal landlords, usurious money-
lenders, unscrupulous government officials and a rapacious police force” had
come to a head after two decades of India’s independence.’®® In May 1967,
Majumdar led a peasant uprising in the West Bengal village of Naxalbari, fueled
by adivasis who sought the return of their lands."® The government, which was
dominated by the CPI-M, cracked down violently on the rebels."®” The inci-
dent captured the country’s imagination and Naxalbari-style uprisings soon ap-
peared all over central India, where adivasis and other landless and poor Indians
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began violently protesting their maltreatment.'® The terms “Naxal,” “Naxalite,”
and “Naxalism” are drawn from the Naxalbari incident.

Periodic uprisings led by Naxalites continued from 1967 to 1975 in West
Bengal, Bihar, and Andhra Pradesh until—at the urging of Prime Minister In-
dira Gandhi—the president imposed a state of emergency on the country for
two years. In doing so, the Government cited concerns over the “internal dis-
turbance” stemming not only from the Naxalite uprisings but also the activities
of other opposition groups." Gandhi stamped out opposition to the govern-
ment during this controversial period and was given the power to rule by de-
cree.'” The Naxalite movement was quieted during the state of emergency.'!

B. Second Phase (1980s-1990s): Rapid Expansion

After the state of emergency ended in 1977, the Naxalite movement splin-
tered again along the same lines as in 1964: many renounced the ideology of vi-
olent uprising in favor of working through formal political institutions and trade

2 The remaining group was committed to the original ideology of

unions.
peasant rebellion. In the words of one commentator, “the Naxalites argue that
parliamentary democracy has disillusioned the masses and the only option left
with the people is to violently confront the oppressors—the state, the bureau-
crats, moneylenders, landlords, and the mafia.”"”* Over the two decades follow-
ing the end of the emergency, the Naxalites expanded their political and military

reach over 160 districts in ten states in east-central India, an area now known as

the Red Corridor."™
C. Third Phase (2000s-Today): Unity and Force

The Naxalite movement was infused with new vigor and strength upon the

formation in 2004 of a single consolidated, revolutionary party: CPI-Maoist.'”
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The Party Programme of CPI-Maoist restates many of the ideological tenets
that had undergirded the movement since its beginnings.'”® Among these is the
commitment to “armed agrarian revolution” and “protracted people’s war” in
order to resolve the tension between so-called “feudal forces” in India with the
aspirations of the country’s masses.””” CPI-Maoist vows to achieve these ends
by arming a “people’s liberation army” and “establish[ing] guerilla zones and
base areas in strategically favorable areas” in order to foment an “armed agrarian
revolutionary guerilla war.”*® According to the Party Programme, the three in-
struments needed to achieve these goals are: (1) a revolutionary party based on
Marxist-Leninist-Maoist ideology; (2) a people’s army built through armed
agrarian revolution; and (3) a united front to advance the armed struggle and
seize political power.'”

The Naxalites today, in contrast to the Naxalites of the 1970s, appear to be
more woven into the fabric of central Indian society and are far less easily quiet-
ed by forces led by the Indian State.”® They have shifted emphasis directly to
military activity, in contrast to the prior two phases.*" The language in the Par-
ty Programme is strong and violent, but one commentator has suggested that
the concept of overthrowing the Indian State and establishing a socialist haven
for adivasis and other marginalized communities is a bookish pipe-dream held
by the wealthy elite of CPI-Maoist; the true immediate goals of the movement’s
base are to motivate radical land reforms and exterminate unscrupulous semi-
feudal landlords and their allies.”® Another commentator disagrees, arguing
that the Naxalites no longer recognize “landlordism” as a significant force and
are indeed focused on military activity as a means to establish an independent
state.””

1. Increased Violence and Organization

The militarization of the Naxalite movement has peaked in the last two
decades and the number of casualties on both sides has risen, due in no small
part to the shift in weaponry from simple farm implements to sophisticated

196. Id

197. Id atpara. 19.

198. Id. at para. 28.

199. Id. at para. 32.

200. John Harriss, What Is Going on in India’s Red Corridor’? Questions About India’s Maoist Insurgency:
A Literature Review, in MORE THAN MAOISM: POLITICS, POLICIES AND INSURGENCIES IN
SOUTH ASIA 25, 33 (2012).

201. Id

202. Banerjee, supra note 184, at 51.

203. Harriss, supra note 200.
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military equipment.*** The total number of deaths in recent years is a matter of
dispute. According to P.V. Ramana, an Indian national security specialist,
nearly 3000 deaths were attributable to the insurgency between 2005 and
2009.% (The year 2005 is significant, as it is the first full year after the Naxal-
ites consolidated themselves into CPI-Maoist.>®) The Indian Ministry of
Home Affairs reports over 7600 incidents and nearly 3000 deaths between 2009
and 2012.*7 The Uppsala Conflict Data Program records between 3393 and
4076 deaths from 2005 to 2014.2% A second commentator, K.P. Singh, claims
that since 1991, the Naxalites have killed more than 500 “class enemies” (offi-
cials whose views are held to be antithetical to the Naxalite movement) each
year and that approximately 1500 incidents of Naxalite-led violence of varying
severity are reported every year.””” In Jharkhand, a forested and impoverished
state carved out of central India in 2000, Naxalites carried out 570 attacks on
government installations, killed 300 people, and built at least 35 known under-
ground bunkers between 2000 and 2008 In total, according to K.P. Singh,
their armed cadre reportedly numbers around 8000 trained individuals and
15,000 more armed villagers, with an arsenal of around 6500 regular weapons
and 10,000 informal weapons.*'! Their annual budget is around 1.5 billion ru-
pees, or $25.2 million.*

The Naxalites also display considerable centralized authority over their op-
eration. A Central Committee (CC) is elected once every five years and con-
trols all operations.””® Under the CC, there are six levels of governance
corresponding to administrative divisions in India, from state committees all the
way down to local-level committees.”™* The Naxalites have also devoted consid-
erable resources to developing gram rajya (village government) programs, known
as Revolutionary People’s Committees (RPCs) or people’s government, in adi-

204. P.V. Ramana, supranote 17, at 329.

205. Id. at 329-30.

206. PARTY PROGRAMME, supra note 11.

207. V. Balasubramaniyan, The Origins of the Maoist Movement in India, GEOPOLITICAL MONITOR
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vasi areas.”” By 2003, 500 RPCs were formed in the forests of east-central In-
dia, exercising influence over some 2000 villages.*'®

The CC oversees a Central Military Commission (CMC) that coordinates
the People’s Liberation Guerilla Army (PLGA), itself highly hierarchical.*’
According to the Naxalite document “Strategy and Tactics of the Indian Revo-
lution,” the Naxalite militias are divided into three levels, headed by a central-
ized command (primary force) and bulked up by the people’s militia (base
force).?”® The document also states that regions in India are distinguished by
the level of control exercised by the Naxalites therein: Resistance Zones are
zones of least control, the bases of initial rebellion; Guerilla Zones are areas
where Naxalites begin to demonstrate a certain level of administrative and mili-
tary control, including the establishment of quasi-judicial mechanisms; and Lib-
erated Zones are areas in which there is virtually no influence from the Indian
State.*”

Despite these signs that the Naxalites are embedded in much of east-
central Indian society, their level of support is still a matter of contention. Not-
withstanding the numerical strength of armed Naxalites, some observers have
argued that adivasi support for the Naxalites’ violence is quite low and that what
support they have garnered is driven by fear rather than sympathy.?* Indeed,
on the surface, the numbers are misleading: roughly 23,000 armed insurgents is
a large absolute amount, but this amounts to just two-hundredths of 1 percent
of the total adivasi population.””! By comparison, FARC counted between
8,000 to 10,000 fighters in 2013,** amounting to two-hundredths of 1 percent

215. Ruchir Garg, The Case of Dandakaranya, in THE NAXAL CHALLENGE 25, 35 (P.V. Ramana ed.
2008).

216. Id

217. Id
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of Colombia’s population**—about the same proportion as the Naxalites.
Even India’s armed forces, who claim 1.3 million active members,?** constitute
just one-tenth of 1 percent of the country’s population.’” In contrast, Mexico’s
drug cartels appear to have forces of a comparable size to Mexico’s military
forces.*

2. State and Nonstate Armed Responses

The Indian State has been deploying its police and paramilitary in re-
sponse to the Naxalites since the beginning of the movement, but in 2009 the
Central Reserve Police Force (CRPF) began a large-scale operation against the
Naxalites.””” This offensive was dubbed “Operation Green Hunt” by the na-
tional media.*® Although the Indian military denies being directly involved in
the counterinsurgency against the Naxalites,”” the military has been training
nonmilitary police and paramilitary forces and may also be involved in certain
counterinsurgent missions.”! By 2012, around 100,000 paramilitary personnel
had been deployed to deal with the Naxalite insurgency.* A further 84,000
CRPF personnel have reportedly been stationed in the Red Corridor since
2013, along with 200,000 members of the State Armed Police Forces (SAPF),

223. Colombia’s population was 46.74 million in July 2015. Colombia, CIA,
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policemen belonging to state governments.”* According to the Ministry of

Home Affairs, from 2007 to 2012, 905 Naxalites were killed, 12,008 were ar-
rested, and 2040 surrendered.?

Salwa Judum (“purification hunt” in Gondi, an adivasi language) was a
group of rightist, anti-Naxalite militias drawn from young male adivasis in
Chbhattisgarh, a state with high levels of Naxalite activity.** Salwa Judum be-
gan as an organic uprising among adivasi communities in Chhattisgarh in 2006,
but the Chhattisgarhi state government began supporting the militias soon
thereafter.””” Even the central government had praise for the movement.”*
Salwa Judum came under intense criticism among human rights groups for em-
ploying child soldiers—possibly up to 4000 minors in all.** Violence between
Salwa Judum and the Naxalites led to the displacement of at least 100,000 adi-
vasis.”* In 2011, the Supreme Court of India declared Salwa Judum illegal and
unconstitutional—violating Articles 14, which provides for equality before the
law, and 21, which prohibits arbitrary deprivation of life, of the Indian Consti-
tution—and ordered the militias disbanded.*”" In denouncing Salwa Judum,
the Supreme Court said that the effectiveness of the movement against the
Naxalites might have been helpful to the Indian State, but that it did not
change Salwa Judum’s illegality: “[i]ndeed, we recognise that the State faces
many serious problems on account of Maoist/Naxalite violence. Notwith-
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standing the fact that there may be social and economic circumstances, and cer-
tain policies followed by the State itself, leading to emergence of extremist vio-
lence, we cannot condone it.”**?

In May 2014, the right-wing Bharatiya Janata Party (BJP) swept the Indi-
an national elections.”® Although the BJP and India’s new prime minister,
Narendra Modi, have not yet publicly articulated a clear policy toward the Nax-
alites, there are hints that they will be taking a very unsympathetic stance to-
ward the insurgency: shortly after coming to power, the BJP-led central
government began readying a plan that would reclassify Naxalite-affected areas
as the country’s “most dangerous zone,” (see Figure 1 below) increasing hazard
pay and other benefits for paramilitary security personnel to rates even higher
than those in Kashmir and the turbulent northeastern region of India.***

In this relatively early stage of nationwide BJP rule, it is critical for the
government, Naxalite leaders, and observers to reevaluate past actions and strat-
egies and develop future policy that is consonant with international human
rights and humanitarian norms.
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FIGURE 1. A District-Level Map of “Left-Wing Extremist
Affected Districts™*
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I11. CLASSIFYING THE NAXALITE INSURGENCY

This Part applies the legal criteria described earlier to the Naxalite insur-
gency in east-central India in order to argue that the insurgency has assumed
many of the traits of a NIAC, rather than mere internal disturbance. These in-
clude: the highly centralized and hierarchical organization of CPI-Maoist and
its associated committees; the relatively high and consistent number of casual-
ties; the number of Naxalite troops and their varying levels of control over Indi-
an territory; and the forceful and numerically great response of the Indian State
to the insurgency, particularly in the last decade. As argued in the previous
Part, the characteristics that the insurgency appears to lack, including public
declarations on the status of the conflict or recourse to bilateral or international
peace negotiations, are not necessary or determinative for the purposes of NIAC
classification.

245. Demonstrating areas of high Naxalite activity, concentrated largely in Andhra Pradesh,
Chhattisgarh, Jharkhand, Orissa, Bihar, and West Bengal. This map is from 2012, so it does not
display Telangana, a state carved from Andhra Pradesh in 2014. Conflict Map: Left-Wing
Extremist Affected Areas in India 2012, supra note 13.
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A.  Organization

CPI-Maoist displays many of the organizational characteristics outlined in
Subparts I.I.C and I.LD. The group has a hierarchical structure, with a Central
Committee (CC) able to set agendas, control the actions of subordinate com-
mittees, and exert control over a Central Military Commission (CMC) that is
responsible for coordinating the People’s Liberation Guerilla Army (PLGA).>*
Further, it has several centralized and widely disseminated documents setting
out the organization’s mission, hierarchy, and duties.** Its militarized division
is highly hierarchical, controlled by a CMC and split into three levels of forces
of varying levels of discipline and centralized control.**® Looking beyond its ac-
cess to relatively sophisticated weaponry,® CPI-Maoist reportedly exercises
control over certain regions of east-central India*® and is able to recruit mem-
bers and grow its base.!

While the KLLA was able to take a role in international negotiations during
its conflict with the Serbian government, the Naxalites have engaged in neither
international nor bilateral negotiations with the central Indian government.
The People’s War Group, a predecessor to CPI-Maoist, held “direct talks” with
the Andhra Pradesh state government in 2004, with few results to show.”
Likewise, in October 2011, the West Bengal government—controlled by the
Trinamool Congress, which ascended to power after defeating the CPI-M in
May—appeared willing to enter into negotiations with the Naxalites.>> While
the central Indian government has not yet sat down at the negotiating table, the
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willingness of two state governments to engage in bilateral talks with the insur-
gents is telling. Regardless of whether the Indian State has resorted to bilateral
negotiations, the commentary surrounding the FARC insurgency in Colombia
and the drug cartel-related violence in Mexico suggests that the presence of
peace negotiations is not solely determinative for NIAC classification.”**

The Naxalites display quite persuasively that they are an organized and
highly hierarchical group, with the ability to plan activities and project power
over territory. They thus appear to be sufficiently “organized” for the purposes
of NIAC classification.

B. Intensity

The Naxalite insurgency also displays many traits of a sufficiently “intense”
conflict for the purposes of NIAC classification. The number of violent inci-
dents has remained steadily high and the number of incidents in the last decade
is higher than any other period in the insurgency.”® The incidents are geo-
graphically spread across the highly populated red corridor, but particularly con-
centrated in Andhra Pradesh, Chhattisgarh, Jharkhand, and Orissa.*** The
government has dramatically increased the number of paramilitary and police
forces in response—numbering in the hundreds of thousands—and the military
is rumored to be involved in training and fielding supplies.”*” Further, the for-
mer prime minister stated that the insurgency represented the country’s gravest
internal security threat.*® Over 50,000 civilians have been displaced as a result
of the conflict®? and the number and type of weapons used, although varied, is
relatively sophisticated.*® In addition, the central government’s recent reclassi-
fication of Naxalite-controlled areas as “most dangerous zones” for the purposes
of paramilitary compensation®' underscores the seriousness with which the
government views the Naxalite insurgency.

The ICTY’s Trial Chamber in Limaj seemed to imply that regionally

disparate and temporally sporadic clashes would not satisfy the “intensity”
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criterion.”®® The attacks carried out by Naxalites have occurred in a highly con-
centrated corridor in east-central India and their frequency and death toll have
increased in the last decade, with between 3000 and 6000 deaths directly at-
tributable to the insurgency since 20052 While the ICTY did not offer more
in the way of a definition for “regionally disparate” and “temporally sporadic,”
the concentration and consistently high death toll of Naxalite-related violence
strongly suggest that the insurgency is neither disparate nor sporadic.

With regard to the deployment of government forces, it is perhaps signifi-
cant that India, unlike Mexico or Columbia, has not deployed its military forces
in response to the Naxalites. The Indian military, however, has been actively en-
gaged in supplying and training Indian police and paramilitary forces. Indeed,
while the Indian military is not nominally or publicly engaged with the Naxal-
ites, this may be nothing more than a sleight of hand intended to obscure the
actual involvement of the government and military. The ICRC has previously
noted that paramilitary forces can be considered combatants if they are engaged
in hostilities and fulfill the definition of “armed forces,” a category which in-
cludes all units under a command responsible to a party such as the Indian State
for the conduct of its subordinates.” The police and paramilitary armed forces,
deployed to the order of hundreds of thousands by the central Indian govern-
ment, have clearly been engaged in hostilities, as they are solely responsible for
Naxalite casualties.

Given the frequency and concentration of violent incidents, the displace-
ment of civilians, the use of sophisticated weaponry, and the involvement of the
Indian military and paramilitary, the conflict appears to be sufficiently “intense”
for the purposes of NIAC classification.

CONCLUSION

This Comment sought to classify the Naxalite insurgency under interna-
tional humanitarian law and clarify the legal standard that triggers the applica-
tion of international humanitarian law to a potential NIAC. The Naxalite
insurgency in particular suggests appropriate legal standards for determining the
existence of a NIAC, filling a lacuna in conflict scholarship. Treaty text, court
judgments, and case studies offered guidance that distilled the law and reaffirmed
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the determinative quality of the organization and intensity criteria under 7adic.
This Comment also developed practical definitions of these criteria, providing a
usable and transferable model for the classification of conflicts. The model in-
dicates that the Naxalite insurgency meets the requirements for classification as
an armed conflict, triggering the application of international humanitarian law
to the behavior of the Indian government and CPI-Maoist. Operating within
this legal framework has several implications for the responsibilities and privi-
leges assumed by both parties—particularly in relation to rules of engagement,
rules of detention, the principle of distinction between civilians and combatants,
combatancy status, possible criminal prosecution, and the negotiation of an end
to the violence.

International humanitarian law has as its ultimate goal the protection of
civilians and other individuals, as well as institutions that are especially close to a
conflict; the Naxalite insurgency has seen many civilians killed or detained and
thousands more displaced.?*® As a policy matter, while classification as a NIAC
is an objective assessment independent of domestic or international recognition,
an open acknowledgement that India is engaged in a NIAC with the Naxalites
would create positive pressure on both parties to behave in accordance with in-
ternational humanitarian law. This would, in turn, circumscribe their activities
and ensure that protected individuals and institutions are spared from the vio-
lence, lest both parties be subject to international opprobrium or even criminal
prosecution. In addition, international attention could create positive pressure
to find a negotiated and peaceful end to the violence.

In general, international humanitarian law provides for more liberal
rules of engagement and allows both parties to exercise greater latitude in
the use of lethal force, though they are still limited by the principles of dis-
tinction and proportionality. While the Naxalites would not be subject to
criminal prosecution for common crimes like the murder of Indian forces,
indiscriminate or disproportionate killings committed by either party would
potentially render individuals responsible for crimes that fall under the
tramework of international humanitarian law.

For example, Indian authorities arrested over 12,000 individuals ac-
cused of Naxalite activities from 2007 to 2012.% Under the framework of
international humanitarian law, the detainees, if they are combatants,

265. See, e,g., EUROPEAN COMM'N, HUMANITARIAN IMPLEMENTATION PLAN: INDIA 1 (2014).
266. India Maoist Assessment: 2013, supra note 235.
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would be considered prisoners of war who are subject to the limitations and
privileges provided by the Third Geneva Convention.*

Quite appropriately given the Naxalites’ Maoist ideological underpinnings,
a large portion of the Naxalites’ armed forces is comprised of armed peasant
farmers. This trend implicates a long-standing debate over the principle of
distinction as it relates to the archetypal “farmer by day, fighter by night”
dual-status, civilian-combatant.*® Under the ICRC’s guidance on direct par-
ticipation in hostilities, such armed farmers would be considered combatants for
the duration in which they are directly participating in hostilities, and would re-
gain protected status when they cease direct participation.”®® This framework
would create new responsibilities for both Naxalite fighters and the Indian
State. Naxalite fighters must clearly distinguish themselves as combatants while
they are participating in hostilities. In addition, Indian authorities must careful-
ly consider the status of potential detainees before they are arrested, given that
such armed farmers would regain their protected status when they are not di-
rectly participating in hostilities.

Applying international humanitarian law would also render Indian author-
ities as well as Naxalite leaders and fighters vulnerable to prosecution for crimes
that fall within that framework. These crimes, if prosecuted, would likely be
addressed in a domestic court, as India is not a member state of the ICC. In-
stead, countries with universal jurisdiction statutes could take up the case. Both
the Naxalites and the Indian authorities have been accused of grave violations
committed against each other and against civilian populations.””® A criminal
prosecution would potentially find fertile soil in exploring legal actions related to
the insurgency.

267. See generally Geneva Convention Relative to the Status of Prisoners of War (Geneva Convention III),
INT'L COMMITTEE OF THE RED CROSS (Aug. 12, 1949), https://www.icrc.org/thl/INTRO/375
[https://perma.cc/AH8M-HFA4F].

268. Civilian ‘Direct Participation in Hostilities”: Overview, INT'L COMM. OF THE RED CROSS (Oct.
29, 2010), https://www.icrc.org/eng/war-and-law/contemporary-challenges-forihl/participation-
hostilities/overview-direct-participation.htm [https://perma.cc/5VP5-WTFU].

269. NILS MELZER, INTL COMM. OF THE RED CROSS, INTERPRETIVE GUIDANCE ON THE
NOTION OF DIRECT PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL
HUMANITARIAN LAW 70 (2009), https://www.icrc.org/eng/assets/files/other/icre-002-0990.pdf
[http://perma.cc/K36B-WUX3].

270. See, e.g., HUMAN RIGHTS WATCH, supra note 237, at 5.
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